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Wesley A. Sturges 


Dean, Yale Law School 


The Federal Arbitration Act recently has been held inapplicable to 
provisions for grievance procedure and arbitration in collective bar- 
gaining agreements between employers and employees engaged in 
interstate commerce. In Pennsylvania Greyhound Lines v. Amal- 
gamated Association of Street, Electric Railway and Motor Coach 
Employees of America, 192 Fed. 2nd 310 and 193 Fed. 2nd 327, the 
United States Court of Appeals for the Third Circuit ruled that such 
collective bargaining agreements constitute “contracts of employment” 
as that term is used in the Act. (The statute was originally enacted 
in 1925). The Act expressly excludes from its operation arbitration 
provisions in certain “contracts of employment”, including those in 
which the employees are engaged in interstate or foreign commerce. 
The Courts of Appeals for the Fourth and Sixth Circuits may, per- 
haps, be said to have ruled likewise, although it should be emphasized 
that they did not give consideration to the precise question whether 
collective bargaining agreements with such employees are or are not 
“contracts of employment”. They appear to have assumed that such 
agreements are “contracts of employment”. It is not unreasonable 
to expect that the decision in the Pennsylvania Greyhound Lines case 
on this point will have substantial weight when the issue is presented 
to them. 

Contrary to the foregoing ruling in the Pennsylvania Greyhound 
case, two carefully considered opinions in United States District 
Courts had previously taken the view that modern collective bargain- 
ing agreements are quite different from ordinary “contracts of em- 
ployment” and held that arbitration provisions in such collective bar- 
gaining agreements are not excluded from the United States Act. 
The Court of Appeals in the Greyhound Lines case disregarded these 
earlier decisions; one of them now stands overruled by that case. 
In a carefully considered decision the Supreme Court of California 
also had ruled that arbitration clauses in collective bargaining agree- 
ments are valid and enforceable under the California arbitration 
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statute ; such agreements, it was held, are not such contracts “pertain- 
ing to labor” as are excluded from the California statute. 

There is much ambiguity and confusion, both in the terms of the 
more modern arbitration statutes and in judicial decisions relating to 
them, concerning the status of provisions for grievance procedure 
and arbitration in collective bargaining agreements. As the Federal 
Act excludes the designated “contracts of employment”, so do several 
state arbitration statutes of similar pattern make various exceptions. 
Thus, the California statute is made inapplicable to arbitration pro- 
visions in “contracts pertaining to labor”; Louisiana excepts “con- 
tracts of employment of labor’; Pennsylvania excludes arbitration 
provisions in “a contract for personal services” ; and in some states— 
for example, Ohio, New Hampshire, Oregon, Rhode Island and 
Wisconsin—the statutes exclude “collective contracts between em- 
ployers and employees, or between employers and associations of em- 
ployees in respect to terms or conditions of employment.” 

Other states with arbitration statutes of like general pattern make 
no such exclusions in their arbitration statutes. This is true of Con- 
necticut, Hawaii, Massachusetts and New Jersey. 

The Supreme Courts of Pennsylvania and Washington have ruled 
out virtually all labor-management controversies from arbitration 
under their respective statutes. Like result has been reached in 
Massachusetts and in a Court of Appeals in Missouri. 

The New York statute, on the other hand, expressly includes arbi- 
tration provisions in contracts between labor organizations and em- 
ployers. 

It seems clear that prompt and efficient settlement by arbitration 
of disputes arising out of collective bargaining agreements is equally 
desirable as for general commercial transactions. The arbitration 
statutes of the jurisdictions mentioned above were patterned after 
the New York Arbitration Law of 1920. They were enacted to 
assure prompt arbitral service for the settlement of controversies 
arising out of commercial transactions—both in the domestic field 
and international field. These statutes overcame prevalent common 
law decisions of the courts which held such agreements revocable and 
non-enforceable on the ground that arbitration agreements were 
against public policy because they would oust the courts of their 
jurisdiction. 

The confusion in the provisions of these modern arbitration sta- 
tutes relating to the arbitration of labor-management controversies 
and the diversities in their administration by the courts speak the ex- 
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pediency of reexamining all of the arbitration statutes with a view to 
clarifying their application and effect with respect to provisions for 
grievance procedure and arbitration in current collective bargaining 
agreements. As the situation now stands under the arbitration sta- 
tutes in many states and under the United States Act according to 
the decision in the Greyhound Lines case, provisions for arbitration 
are a matter of “gentlemen’s agreement” only. They are generally 
revocable at the pleasure of either party and cannot be enforced 
specifically—all according to common law. 

Of course many arbitrations of controversies arising out of collec- 
tive bargaining agreements go forward to award by reason of the good 
will of the parties. It seems clear, however, that the parties to such 
agreements should have the power, if they so agree, to invoke statu- 
tory aid to overcome the common law of revocability and nonenforce- 
ability of their arbitration provisions. 

It also seems clear that the New York statute, making arbitration 
provisions in collective bargaining agreements as well as in general 
commercial contracts irrevocable and specifically enforceable, is most 
desirable. In the absence of such statute parties generally cannot 
effectively stipulate for irrevocability and enforceability of their ar- 
bitration agreements. They cannot effectively contract away the 
common law rules of revocability and non-enforceability. On the 
other hand, if they do not desire the irrevocability and specific en- 
forceability provided by an arbitration statute like that in New York, 
it seems clear that they may stipulate that the statute shall not apply. 
They may go by common law if they so agree. Accordingly, with an 
arbitration statute like that of New York, parties may exercise their 
choice ; they may invoke the statute and make it applicable to their 
arbitration provisions and thereby gain irrevocability and specific en- 
forceability, or they may stipulate that the statute shall not apply and 
invoke the common law. 

When this choice of the parties is more fully recognized, it seems 
that there should be less apprehension that a statute like that of New 
York makes for “compulsory arbitration” in labor-management causes. 
The New York statute applies only when the parties duly invoke it 
by entering into a written agreement qualifying under the statute; 
unless and until they do so, the statute is inapplicable. Any other ar- 
bitration agreement is generally subject to common law revocability 
and non-enforceability. 

In short, it is suggested that the New York statute is desirable 
because it may be made to apply to arbitration provisions in written 
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collective bargaining agreements as well as to those in general com- 
mercial contracts ; the parties thereby have their choice to make their 
agreements valid and enforceable according to the statute or at com- 
mon law, as they shall agree. 

The confusion in the statutes and decisions under them as noted 
above bears witness to the need of clarifying and extending the cover- 
age of the arbitration statutes, including many of the more modern 
ones, so as to facilitate arbitration of labor-management controversies 
equally with the arbitration of general commercial causes. 


INTER-AMERICAN COMMERCIAL ARBITRATION 


Arbitration in the Western Hemisphere has received a new stimu- 
lus through the increased activities of the Inter-American Commercial 
Arbitration Commission, which has been called on to settle disputes 
between nationals of various countries of the South and of the United 
States. Among the controversies recently administered by the Com- 
mission was a claim of a Dominican corporation against a Connecti- 
cut manufacturer for damages on a shipment of faille, allegedly not 
conforming to contract specifications; a similar case concerned a Pe- 
ruvian firm and a New York printing equipment company. Claims 
for unpaid commission arose between a Brazilian and a Tennessee 
company and a Haitian and a New York firm, the improper opening 
of a letter of credit gave rise to a dispute between a Brazilian and a 
California company, whereas a dispute between a Bolivian and a 
New York corporation involved a shipment of hides. Refusal to ac- 
cept 76% caustic soda resulted in a dispute between a Louisiana and 
a Brazilian company; claims for allegedly inferior quality in ship- 
ments of white and colored thread gave rise to controversies between 
a Uruguayan and a New York company, and a joint venture for cap- 
turing and tanning alligators in East Africa ended in a dispute over 
the remaining assets between Mexican and New York parties. 













The Wage Reduction Problem in Wage Determinations— 


A Proposal 
David L. Cole 


Director, Federal Mediation and Conciliation Service. 


Address delivered at the Conference on “Arbitration in Labor Management 
Relations” held at Rutgers University, on October 16, 1952, in cooperation with 
the American Arbitration Association. 


For more than a dozen years wage rates have been consistently ris- 
ing. The methods and techniques employed in wage setting have ac- 
cordingly come to be regarded largely as the means for settling the 
amount and effective date of the increases or perhaps on rare occa- 
sions the question of whether the increase should be passed by. Ap- 
parently, the possibility that wages might be reduced has not been 
given very much consideration. By and large, unions have accepted 
by voluntary agreement or through arbitration awards wage adjust- 
ments of lesser amounts than they sought and have looked forward 
confidently to the next negotiation in the belief that further increases 
would be forthcoming. “Wage adjustments” became synonymous to 
all practical effect with wage increases, and to a substantial degree this 
is still the prevailing view among trade unionists. 

Wage reopening provisions in collective bargaining agreements 
have accordingly been thought of by labor at least as establishing the 
time and means of deciding whether there should be a further wage 
increase, and the amount and effective date thereof. Many such pro- 
visions have been expressed in broad language, and, as markets have 
tightened and competition has become keen, management representa- 
tives have insisted that the provisions contemplate downward as well 
as upward movements of wages. Labor’s reaction to this has been 
most violent. 

This suggests two questions which should be examined: the gen- 
eral nature of wage arbitrations, and the wisdom of putting unquali- 
fied wage reductions into effect under present conditions. 

In approaching these questions it should be made clear that we are 
not concerned primarily with the narrow problem of whether existing 
contract provisions permit reductions as well as increases. This de- 
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pends on the language itself and should be determined by whatever 
procedure may be employed in construing the agreement. Our con- 
cern is with the fundamental propositions which are involved. 

The determination of wages through arbitration is an instance of 
contract making by someone other than the parties themselves. It 
is worth emphasizing that the making of the contract is essentially 
and properly a function and obligation of the contracting parties. 
Nevertheless, it is not unusual for them to provide in their agreement 
that on reopenings during the term of the agreement the dispute will 
be submitted to arbitration, nor, in certain industries for them to 
submit to an arbitrator disagreements over the provisions to be in- 
cluded in their agreement when they are negotiating a new contract. 

When an issue over the meaning or application of a contract provi- 
sion is submitted to an arbitrator, the procedure is then one similar 
to the judicial process. When an arbitrator is called upon, however, 
to decide what the terms or conditions of a contract should be, includ- 
ing wage rates and similar matters, we have a basically different situ- 
ation. Here the parties, unable to convince one another of their 
respective views, constitute the arbitrator their joint agent to decide 
what their contract should be. In other words, after considering the 
facts and arguments, the arbitrator must determine what in his judg- 
ment it would have been fair for the parties themselves to have agreed 
upon. Obviously, in the absence of restrictions in the submission or 
in the existing agreement, the arbitrator must decide what factors 
deserve to be considered and what weight each should have. He 
must constantly bear in mind that he is acting as a substitute for the 
parties themselves. The difference between this situation and one 
in which he is merely construing a provision of the contract must be 
apparent. 

It follows that if the latitude of the arbitrator is to be confined in 
any way this must be accomplished by restrictions spelled out in the 
contract. In the absence of standards or criteria agreed upon by the 
parties, the arbitrator may seek light from the course which labor and 
management, or the particular employer and union, have used in the 
past in wage negotiations. Thus, having no guidance in the agree- 
ment, he may observe that under difficult competitive conditions cer- 
tain unions have agreed in the past to have wage rates reduced in 
some areas or in some parts of an industry. This has been done by 
the Amalgamated Clothing Workers, the American Full-Fashioned 

Hosiery Industry, the Textile Workers Union (or its predecessors), 
and by the International Ladies Garment Workers Union. On occa- 
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sion unions have also waived their right to request a wage adjustment 
when business has been bad. 

This is not because the union in question believes that its members 
have attained their ultimate objectives in terms of living standards 
or their full share of the income of their industry. It is simply evi- 
dence of the realization that the welfare of the employees is related 
to that of the industry. Put in another way, it is a recognition 
that ability or inability to pay is a real factor in wage determinations. 
Much has been said and written on this subject pro and con, but it 
has never been effectively disputed that this factor has a definite bear- 
ing not only on the settlements made in wage disputes but on the 
positions which employers and employees assume with respect to 
wages. The principle is clear and has always been clear in terms of 
collective bargaining. It has been obscured from case to case by the 
efforts of one party or the other to obtain an immediate advantage by 
denying it. This is so plain that in my opinion if parties desire to 
exclude the financial circumstances and competitive position of the 
industry or the employer from consideration, then the agreement 
governing the wage reopening or determination should say so. If 
the arbitrator, as is now clear, is merely a substitute for the parties, 
then it must be expected that he will consider this factor because nor- 
mally the parties themselves do so. 

My view is definitely that wage arbitration is less desirable than 
resolution through collective bargaining, that it represents an inability 
of the parties to meet what is clearly their own responsibility, and that 
when it is necessary to resort to this device it should be on an ad hoc 
rather than prearranged basis and should be accompanied by a specifi- 
cation of factors which should bear on the determination. Otherwise, 
the philosophy or theory of wage setting which will be applied may 
be quite foreign to the thinking and expectations of the parties. 

Our second inquiry is whether it is wise in general to have unquali- 
fied wage reductions under present conditions, whether accomplished 
by arbitration or by agreement. How does wage cutting gibe with 
our current concept of the desirable direction for wage movements? 

There can be little difference of opinion over a few simple proposi- 
tions. One is that it is good for our economic well-being that living 
standards and purchasing power of wage earners be steadfastly main- 
tained and if possible gradually improved as time progresses. Few 
will find fault with the statement that as long as wages in general do 
not rise faster than productivity there is little to fear from this aspect 
of a mildly inflationary economy. Slichter for one believes that the 
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American economy will be best served under present and prospective 
political and economic conditions by a slowly rising price level.* 
This view finds support in our unfortunate experiences of former 
years when we believed the boom-bust type of cycle was inevitable. 
The practice of wholesale wage cutting was resorted to whenever the 
going was difficult and we learned to our sorrow that this did little 
more than accelerate and aggravate the depression we hoped to avoid. 

This, of course, is doubtful solace to an employer or to a part of 
an industry which is seriously out of line in labor costs because the 
labor organization in that industry has been unable to standardize the 
wage rates of the industry. It is hardly necessary to add that the in- 
terested employees may be just as much concerned over the situation 
as their employer, for wage rates and earnings have little bearing on 
one another when the plant is shut down part-time or in full, which is 
apt to happen in such circumstances. 

A business which suspends operations frequently causes or suffers 
harm which is irreparable. Customers look elsewhere for a source 
of supply and may never return. The workforce or some key parts 
of it may drift away and carry with them important skills that will 
be difficult and costly to replace. Employees will either stand by 
awaiting the plant reopening at great personal loss of earnings or will 
accept employment elsewhere with attendant serious deprivation of 
seniority, and probably pension and other important rights. At the 
same time management will have to bear unproductive overhead and 
maintenance costs, and will face the consequences of an unhappy and 
resentful body of employees. 

Illustrative of the strongly unfavorable reaction of employees to a 
wage reduction is the indignant dissenting opinion filed by Research 
Director Solomon Barkin of the Textile Workers Union of America 
in the recent Bates Manufacturing Co.} case, wherein he said: 


“The wage cuts ordered . . . are inexcusable and unpardonable. 
. . . This decision is a challenge to those who believe we uprooted 
the belief in wage cuts as the answer to industrial problems. In- 
stead of cooperating on a program to prevent a return to com- 
petition at the expense of labor, the Board majority has resusci- 
tated the ancient dogmas that business profits must remain supreme 
no matter what the cost may be. This philosophy, deeply im- 
bedded in the decision, must be crushed. It is in sharp antithesis 
to all our moral values.” 

*See How Bad Is Inflation? S. H. Slichter in Harper’s Magazine, Aug., 1952. 


7 Bates Manufacturing Company and Textile Workers Union of America, 
18 LA 631 (June 18, 1952). 
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Not only does the workman expect his employer to provide him 
with work and wages as part of the employer’s direct responsibility, 
but the workman may be extremely suspicious of the employer’s mo- 
tives in suspending operations. It may be, as the union contended in 
the recent textile cases, that the industry has had a relatively long pe- 
riod of prosperity, during which profits have been high and a good 
surplus has been accumulated. The employees and their union then 
wonder whether it is not reasonable for the employer to use up part 
of this surplus in maintaining operations for a reasonable period of 
time at least rather than offering the employees the abhorrent alterna- 
tive of wage cuts or unemployment. 

We must be reconciled to the fact that wage cutting will always be 
strongly resisted and resented. We must also realize that it is essen- 
tially an undesirable practice and that it should be indulged in only 
when there is no other course open. 

Let us, then, consider one way of overcoming some of the objec- 
tions and ill effects. I am not yet convinced that the suggestion I 
am about to advance is completely sound and wise, but I believe it 
has sufficient merit to justify some serious discussion. 

If the employees’ choice lies between a plant shut-down and a wage 
decrease, the decrease probably has to be made. If the choice to the 
employer, however, were shut-down or a conditional kind of wage cut, 
then I should suppose that the latter would be preferable. The costs 
and possible consequences of a shut-down, as already discussed, are 
serious to the enterprise. Wage movements tied to or governed by 
changing conditions are not unknown. Cost of living escalations are 
one such example. Tie-ins to more favorable rates which may later 
be given to certain competitors, the so-called favored nation clause, 
is another. In the early part of the century the cotton textile industry 
tied its wage movements to the margin between the prices of raw cot- 
ton and gray goods. Future wage rate adjustments have even been 
related to a group of factors the application and weight of which are 
completely uncertain; in substance is this not what is done when an 
unqualified wage reopening is provided for with the determination to 
be made by an arbitrator? 

The proposal which I think deserves to be laid before us is that 
the parties agree by themselves on whatever wage cut may be needed 
at the moment to enable the employer to accept orders and keep op- 
erating in competition with others who have more favorable wage 
rates. The condition to be attached is that it be demonstrated by 
specific reference to the records of the business at the next wage re- 
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view that the wage cut was necessary to avoid having the business 
lose more by operating than by shutting down. In the interim market 
conditions may have gotten better, which was not foreseeable, or ef- 
ficiency may have improved, or the facts at the time of the wage cut 
may not have been as bleak as they appeared to be. For any of these 
reasons, the effect, particularly in an inflationary economy, was to 
impose hardship on the workers by materially impairing their real 
wages. They have moved in the opposite direction from that deemed 
generally desirable and are understandably impressed with the con- 
viction that they have been made to suffer inequitable treatment as 
compared with the working population as a whole. If it turns out 
in fact that it was not necessary, meaning that the enterprise could 
financially have operated without resorting to the extreme measure 
of cutting wages, then why should the wage cut not be restored retro- 
actively in whole or in part to the time when it was made? It is diffi- 
cult to believe that any business which can continue to operate without 
loss or with relatively minor loss for a given period would prefer not 
to operate. If so, then the attachment of a condition subsequent to a 
wage reduction which will enable the parties to judge in hindsight, 
with the benefit of knowledge of the facts, the wisdom of their deci- 
sion, would seem to have considerable merit. The alternative is so 
much more undesirable that I should think this would commend itself. 

At the same time it might lend to a disagreeable situation a conse- 
quence which is mutually beneficial. The employees instead of re- 
senting and questioning the course insisted upon by their employer 
would have a strong incentive to make operations in the ensuing pe- 
riod as successful as possible, thus engendering a positive spirit of 
cooperation rather than one of disharmony and resistance. 

As you will see at once, such a plan would need refinement and 
definition, and the collective bargaining agreement would have to 
spell out in full the necessary standards and details to govern either 
the parties or their arbitrator in making this proposal effective and 
workable. It is not appropriate in this paper to undertake to do 
more than to submit the essence of the proposal for consideration. 

In summary, I believe there are unhappy situations in which wage 
reductions may be unavoidable, but I am also convinced that under 
present economic conditions such wage cuts should be qualified by 
protective conditions. The question I raise is whether it is not pos- 
sible to convert the necessity for a wage reduction, when no other 
course is open, into an actual incentive for improved productivity 
and for labor-management cooperation. 











New Jersey Arbitration Statutes in Labor 
Management Relations 


James E. Fagan 
of Gilhooly, Yauch & Fagan, Newark, N. J. 


Address delivered at the Conference on Arbitration in Labor-Management 
Relations at Rutgers University, October 16, 1952. 


From the viewpoint of labor management arbitration, New Jersey, 
since 1923, has had a workable arbitration statute which provides a 
procedure for the enforcement of written contract provisions to settle 
by arbitration controversies that may arise from the contract.’ 

Previous to the foregoing act the statutory revision of 1877 pro- 
vided it was lawful for persons to submit to arbitration, any contro- 
versy, suit, quarrel or matter in contention for which there was no 
remedy other than personal action or suit in equity, and to agree that 
the award of the arbitrator should be made a rule of the Court of 
record chosen by the parties. Disobedience of a party to perform 
and execute such an arbitration award subjected the offender to all 
the penalties of contemning a rule of Court.2 This statute was used 
primarily for commercial arbitrations and did not readily adjust itself 
to the development of labor management arbitable issues. This 
statutory remedy was not re-enacted upon the revision of Title 2A 
of the New Jersey Statutes governing the Administration of Civil 
and Criminal Justice effective January 1, 1952 and consequently, ex- 
pired. 

In 1886 another statute was enacted providing for the arbitration of 
labor disputes.* It provided that whenever any grievance or dispute 
arose between an employer engaged in manufacturing and his em- 
ployees, it was lawful by the mutual consent of the parties to submit 
the dispute in writing to a Board of Arbitrators for hearing and settle- 
ment. The Board consisted of five arbitrators, two selected by the 
employer, two selected by the employees and the four so selected were 
to designate the fifth who acted as Chairman. This statute required 
that the arbitrators’ decision be reduced to writing and rendered within 
five days after the matter had been heard. The decision was a final 


1P.L. 1923, C. 134; N.J.S.A. 2: 40-10; 2A: 24-1. 
2 Rev. 1877, p. 34; N.J.S.A. 2: 40-1. 
3 P.L. 1886, C. 211; N.J.S.A. 34: 13-1. 
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settlement of the matters referred to the Board and was binding and 
conclusive between the parties. A copy of the award was to be 
filed in the Office of the Clerk of the County, there to remain of record. 
This statute is still in force but its effectiveness and use is limited since 
it applies only to manufacturing companies and to existing grievances 
which the parties voluntarily submit to it. 

In 1946 New Jersey undertook a noble experiment when its Legis- 
lature enacted the Labor Disputes in Public Utilities Act. This 
statute authorizes the Governor to seize the plant, equipment or 
facility of a public utility for the use and operation by the State of 
New Jersey in the public interest, when in the opinion of the Governor 
a strike or lockout in such utility would result in the failure of the 
operation thereof and threaten the public interest, health and welfare. 
Within ten days after such seizure any and all disputes then existing 
between the public utility and the employees shall be submitted to a 
Board of Arbitration. This Board consists of five persons of which 
one is selected by the utility and one by the representative of its em- 
ployees and these two select three other disinterested and impartial 
persons. If the parties’ nominees to the Board are unable to agree 
upon three persons, the designation is made by the Governor. This 
arbitration board has authority to administer oaths and to compel 
by subpoena the attendance of witnesses and the production of books 
and records. The findings, decision and order of this board of arbi- 
tration, unless modified or reversed on appeal, is conclusive and bind- 
ing on the parties and must be complied with in accordance with its 
terms. The order of the Board is binding for one year unless it fixes 
a lesser term therein. 

New Jersey, by this statute, stepped into the unplowed field of 
compulsory arbitration. The statute has already traveled a rough 
road. In its short life it has been amended four times.’ It was 
declared unconstitutional in 1949 for the reason that the act did not 
prescribe and fix sufficiently definite and adequate standards to guide 
the arbitrators in their determination and constituted an improper 
delegation of Legislative authority. It was immediately amended,’ 
and standards were provided to guide the arbitrators in their deter- 


*N.J.S.A. 34: 13B -1 to 27. 

5 Enacted—P.L. 1946 C. 38; Amended—P.L. 1947 C. 47; P.L. 1947 C. 75; 
PL. 1949 C. 308; P.L. 1950 C. 14. 

6 Van Riper v. Traffic Telephone Workers of N.J., 2 N.J. 335 (Sup. Ct., 1949). 
TPL. 1949 C. 308. 
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mination and the said standards were, in October, 1950 held sufficient 
and proper by the New Jersey Supreme Court.’ 

However, in February, 1951 the United States Supreme Court in 
the case of Amalgamated Association of Street, Electric Railway and 
Motor Coach Employees v. Wisconsin Employment Relation Board® 
held a similar Wisconsin public utility anti-strike law was invalid as 
invading a field already occupied by Federal Legislation. Briefly, the 
United States Supreme Court found that the Wisconsin Act substi- 
tuted arbitration upon the order of the Wisconsin Employment Rela- 
tion Board for collective bargaining whenever an impasse was reached 
in the bargaining process. To insure conformity with the statutory 
scheme, Wisconsin, by this Legislation, denied utility employees the 
right to strike. Mr. Chief Justice Vinson in the Court’s opinion com- 
mented that the Wisconsin statute sought to deny entirely a federally 
guaranteed right which Congress itself restricted only to a limited ex- 
tent in case of national emergencies and held that such State Legisla- 
tion was in conflict with Federal law. In the language of the Court, 
it is stated: “Such State legislation must yield as conflicting with the 
exercise of federally protected labor rights.” 

The Wisconsin decision leaves the legal status of the New Jersey 
Labor Disputes in Public Utility Act in a very dubious position. In 
my opinion the foregoing reasoning of the Supreme Court applies and 
on a test case the New Jersey Act would be declared unconstitutional. 
Mr. Chief Justice Vinson’s opinion does not decide the question of 
the constitutionality of compulsory arbitration. It merely determines 
that state statutes cannot invade fields already occupied by Federal 
Legislation. 

Proposed Federal Legislation closely resembling the pattern of the 
Wisconsin Act was rejected by Congress as being inconsistent with 
its policy of free collective bargaining.*® Senator Taft, in discussing 
compulsory arbitration in 1947, when amendments to the Wagner Act 
were being considered, commented: “It is suggested that we might do 
so in the case of public utilities; and I suppose the argument is 
stronger there, because we fix the rates of public utilities, and we 
might, I suppose, fix the wages of public-utility workers. Yet we 
have hesitated to embark even on that course, because if we once be- 
gin a process of the Government fixing wages, it must end in more 
and more wage fixing and finally Government price fixing. It may 


8 New Jersey Bell Telephone Co. v. Communication Workers of America, 
5 N. J. 354 (Sup. Ct., 1950). 

® 340 U. S. 383, 71 S. Ct. 359. 
2093 Cong. Record 3835-3836 (1947). 
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be a popular thing to do. * * * If we begin with public utilities, it 
will be said that coal and steel are just as important as public utilities. 
I do not know where we could draw the line. * * *” 

Before Congress can enact Legislation compelling compulsory arbi- 
tration even in public utilities or other industries closely related to 
the public interest, it must change its declared policy of free collective 
bargaining. The statute which attempts to make arbitration manda- 
tory will be subject to critical analysis and severe constitutional tests. 
I am of the belief that the present New Jersey Labor Disputes Act 
in Public Utilities, providing for compulsory arbitration after seizure, 
is invalid. 

In the New Jersey Labor Mediation Act (1941) voluntary arbi- 
tration of labor disputes is encouraged. Whenever a controversy 
between an employer and his employees is not settled either by con- 
ference or mediation, such controversy may by agreement of the 
parties be submitted to arbitration. This statute does not create a 
right, it merely confirms the previously existing right. This arbitra- 
tion board consists of one representative selected by each of the parties 
and the two representatives so appointed select the third. In the 
event the parties’ nominees cannot agree upon a disinterested third 
person, upon their request, the Department of Labor shall select the 
third. The failure of any party to agree to arbitration under this act 
is specifically stated not to be construed as a violation of the policy 
or purpose of the act, nor shall such failure or refusal constitute the 
basis of any action at law or suit in equity. This statute merely sug- 
gests arbitration of labor controversies. It is silent in respect to the 
award and provides no proceedings to confirm or vacate any award. 

The 1923 statute above mentioned as the workable arbitration act 
is primarily the source of the New Jersey Courts’ authority to enforce 
arbitration agreements.’* This statute from the date of its enact- 
ment remained unchanged until January 1, 1952 when in the revision 
of Title 2A of the Statutes governing the Administration of Civil and 
Criminal Justice, it was re-enacted with some amendments.'* These 
amendments streamlined the procedure and in my opinion, did not 
change the substance of the predecessor statute. It provides that a 
provision in a written contract to settle by arbitration, a controversy 
that may arise therefrom, or a written agreement to submit any ex- 
isting controversy to arbitration whether the controversy arises out 

1P.L. 1941 C. 100; N.J.S.A. 34: 13A-7. 


12N.J.S.A. 2: 40-10 to 26. 
13 N.J.S. 2A: 24-1 to 11. 
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of contract or otherwise is valid, enforceable, and irrevocable, except 
upon such grounds as exist at law or in equity for the revocation of a 
contract."* The written agreement to submit an existing controversy 
to arbitration may provide that a judgment of a Court of record, 
chosen by the parties, shall be rendered upon the award made pursuant 
to the submission. That this statute embraces labor disputes is upheld 
by numerous Court decisions.** Arbitration has been ordered not 
only of written submission agreements entered into after the contro- 
versy arose, but also of questions of interpretation or meaning of con- 
tract provisions where the written agreement stated such disputes if 
they arose should be submitted to an arbitrator for decision.’* 

The statute and Court decisions establish that arbitration agree- 
ments are enforceable contracts and are subject to the general legal 
rules governing the construction of contracts.** The fact the arbi- 
tration clause is contained in a collective bargaining agreement does 
not alter the obligations of the parties. It must be construed precisely 
the same as any other contract.** The labor agreement has been held 
to be the joint and several contract of members of the Union, made by 
the officers of the Union as their agent. It is enforceable by and 
against individual members of the Union in matters which affect them 
peculiarly ; and it is enforceable by and against the Union in matters 
which affect all members alike.*® Consequently, the employer, the 
employees, and the employees’ representative have rights under arbi- 
tration clauses in labor agreements. 

The statute requires the contract for arbitration must be written.” 
The agreement must be certain in its terms and complete on its face 
in order to be enforceable. Neither the arbitrator nor the Court has 
the right or power to alter the terms of the agreement. They cannot 
write a new contract for the parties nor can they go beyond the powers 
conferred in the written memorandum. The authority of the arbi- 
trator is derived from the mutual assent of the parties as set forth in 
the terms of the written submission. The parties are only bound to 
the extent, and in the manner, and under the circumstances set forth 

14N.J.S. 2A: 24-1. 

15 International Association of Machinists v. Bergen Avenue Bus Owner’s 
Assn., 3 N.J. Super. 558 (Law Div. 1949) ; Gould Storage Battery Corp. v. U.E. 
Local 108, 137 N.J.L. 522 (Sup. Ct., 1948). 

16 United Electric Workers, Local 411 CIO v. National Pneumatic Co., 134 
N.J.L. 349 (Sup. Ct., 1946) ; Newark Milk & Cream Co. v. Teamsters Local 680, 
12 N.J. Super. 36 (App. Div. 1951); see also cases under footnote 15. 

17 McKeeby v. Arthur, 7 N.J. 174 (Sup. Ct., 1951). 

18 Gilchrist Co. v. Metal Polishers, Local 44, 113 Alt. 320 (Chan. 1919). 


19 Christiansen v. Local 680 Milk Drivers, 126 N.J.E. 508 (Chan. 1940). 
20N.J.S. 2A: 24-1. 
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in the agreement and as supplemented by the pertinent provisions of 
the arbitration act (N.J.S. 3A: 24-1 et seq), and no further. The 
parties have a right to stand upon the precise terms of their agree- 
ment. The arbitrator cannot go beyond the terms of the agreement.** 

The troublesome question frequently arises as to whether the dis- 

pute between the parties is within the language of the arbitration 
clause of the written contract. Not every controversy between em- 
ployer and employee is arbitrable. Since the right to arbitration de- 
pends upon the agreement creating the right, it is often necessary to 
construe the agreement to determine if the debatable question is an 
arbitrable issue. Before we arbitrate, it is essential to determine if 
the issue presented is within the prescribed power given the arbitrator 
in the contract. This issue presents a question of law for the Court 
and in my opinion, it should be decided prior to the arbitration pro- 
ceedings. There is another school of thought that contends whether 
the issue is arbitrable should first be arbitrated in order to avoid liti- 
gation. I believe the scope of the collective bargaining agreement 
is for the Court to decide. Where the contract provides for the arbi- 
tration of disputes or questions of interpretation, the mere assertion 
by a party of the meaning of a provision which is clearly contrary to 
the plain meaning of the words cannot make an arbitrable issue. It is 
for the Court to determine whether the contract contains a provision 
for arbitration of the dispute tendered, and in the exercise of that 
jurisdiction the Court must determine whether there is such a dispute. 
If the meaning of the provision of the contract sought to be arbitrated 
is beyond dispute, there cannot be anything to arbitrate, and the con- 
tract cannot be said to provide for arbitration.** In such instances 
the concern of the Court is not with the merits of the alleged contro- 
versy but solely to determine if there is an arbitrable issue. 

The statute in addition to stating that arbitration contracts are valid 
and enforceable, further states that such contracts are “irrevocable”. 
The New Jersey Supreme Court has held that the word “irrevocable” 
means that it cannot be revoked at the will of one party. A party 
cannot unilaterally repudiate, waive or abandon the obligation of the 


*1 Machine Printers Beneficial Association v. Merrill Textile Print Works, 
Inc., 12 N.J. Super 26, (App. Div. 1951); Goerke Kirch Co. v. Goerke Kirch 
Holding Co., 118 N.J.E. 1, (E.&A. 1934) ; Gould Storage Battery Corp. v. U.E. 
Local 108, 137 N.J.L. 522 (Sup. Ct., 1948). 

. *? Textile Workers Union, CIO v. Firestone Plastic Div. 6 N.J. Super. 
235. (App. Div., 1950) ; certification denied 4 N.J. 515 (Sup. Ct., 1950). Inter- 
national Association of Machinists v. Cutler-Hammer, Inc. 271 App. Div. 917, 
67 N.Y.S. 2d 317. (App. Div. 1947), affirmed 297 N.Y. 519, 74 N.E. 2nd 464 
(Ct. of Appeals, 1947). 
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arbitration clause. However, arbitration and submission agreements 
can be revoked by the mutual consent of the parties. When all parties 
to an agreement to arbitrate elect to prosecute their respective claims 
in a Court of law the result is an abandonment of arbitration and a 
revocation of the agreement to pursue that form of adjudication.?* 

A remedy is provided in the statute to compel arbitration of an issue 
within the contract clause by a party who refuses to perform. When 
a person is aggrieved by the failure, neglect or refusal of another to per- 
form under a written agreement providing for arbitration, the Supe- 
rior Court, or the County Court where either party resides, may in a 
summary action, direct that arbitration proceed in a manner provided 
for in the agreement.** 

The procedure to compel arbitration is by filing a Complaint verified 
by affidavit which sets forth the contract to arbitrate and the alleged 
breach. The Court upon such filing shall order the defendant to show 
cause why final judgment should not be rendered for the relief sought, 
and may embody in its order such interim restraint and other inter- 
mediate relief as may be necessary to prevent immediate, substantial 
and irreparable injury, loss or damage. The Court order together 
with a copy of the Complaint shall be served on the offending party 
at least ten days before the return date of the same, unless the Court 
orders a shorter or longer period. The service of the Order upon 
the offending party may be made in such manner as the Court directs. 
This procedure provides an expeditious manner to present before the 
Court the controversy.** The party alleged to be in default may de- 
mand a jury trial as to the issue that there has been no agreement in 
writing for arbitration, or that there has been no failure to comply 
therewith.2* Only two issues are presented to the Court in such 
summary proceedings. These two issues are (1) the execution of a 
valid written agreement to arbitrate the disputed question, and (2) 
the failure, neglect or refusal of the adverse party to perform the same. 
Every other issue whether of fact or law, and whether raised by denial 
or by defense, is for the arbitrator.?? 

If an action is brought in any Court upon an issue arising out of 
an agreement providing for arbitration, the Court upon being satisfied 
that the issue involved is referable to arbitration, shall stay the action. 


23 McKeeby v. Arthur, 7 N.J. 174 (Sup. Ct., 1951). 

24N.J.S. 2A: 24-3. 

25 N.J. Superior Court Rule 3: 79. 

26N.J.S. 2A: 24-3. 

27 Hudson Wholesale Grocery Co. v. Allied Trade Council, A.F. of L., 3 N.J. 
Super. 327. (Chan. Div. 1949) ; Newark Milk & Cream Co. v. Local 680 IB. 
TCWa&H, A.F. of L., 12 N.J. Super. 36 (App. Div. 1951). 
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providing the applicant for the stay is not in default in proceeding with 
the arbitration.2* Where the parties have not acted diligently or have 
expressly or by implication waived or revoked the agreement to arbi- 
trate, the Court will not stay the proceedings.”® 

The Courts have favored the settlement of controversies by arbitra- 
tion and have not hesitated to order the same in proper instances. 
Where the contract provides for arbitration, the Courts have construed 
it so as to not defeat the expressed intention of the parties.*° If the 
contract provides a method for the naming or appointing of an arbi- 
trator, it shall be followed. In cases where the agreement does not 
provide such a method, or if a method is outlined and for some reason 
an arbitrator cannot be appointed thereunder, the Superior Court or 
the County Court where either party resides, may in a summary ac- 
tion, designate and appoint an arbitrator who shall act with the same 
force as if he were named in the agreement.** The application to the 
Court for the appointment of an arbitrator is made in the same manner 
as the procedure to compel arbitration. 

The arbitration shall be by a single arbitrator unless the agreement 
provides otherwise. When more than one arbitrator is agreed upon, 
all the arbitrators shall sit at the hearing of the case, unless by written 
consent all parties agree to a lesser number. The arbitrator may re- 
quire the attendance of any person as a witness and in a proper case 
require the person to bring with him any book or written instrument. 
Witnesses in arbitration matters are allowed the same fee for attend- 
ance as provided in civil actions in Courts of record. The arbitrator, 
or a majority of them have the power to issue subpoenas in their name 
directed to the person whom they desire to appear as a witness. The 
said subpoena may be served in the same manner as the subpoena of 
a Court of record. If any person subpoenaed by an arbitrator to 
testify should refuse or neglect to obey such subpoena either the Su- 
perior Court or County Court, upon motion, may compel the witnesses’ 
attendance before the arbitrator or punish him for contempt in the 
manner provided for the attendance of witnesses or their punishment 
in the Courts.*? 

The statute provides that the award must be in writing and acknowl- 

28 N.J.S. 2A: 24-4. 

2° McKeeby v. Arthur, 7 N.J. 174 (Sup. Ct., 1951). 

30 Borden Farm Products of N.J. v. Teamsters Local 680, A.F. of L., 13 N.J. 
Super. 271 (Chan. Div. 1951); Machine Printers Beneficial Asso. v. Merrill 
Textile Print Works, 12 N.J. Super. 26 (App. Div. 1951); U.E. v. National 
Pneumatic Co., 134 N.J.L. 349. (Sup. Ct., 1946). 


31. N.J.S.A. 2A: 24-5. 
82,N.J.S.A. 2A: 24-6. 
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edged or proved in like manner as a deed for the conveyance of real 
estate and delivered to one of the parties or his attorney.** The arbi- 
trator is not bound to state the grounds of his decision.** The award 
must be signed. Where an arbitration agreement provides for more 
than one arbitrator, all arbitrators must sign and acknowledge the 
award. Of course, the parties in the submission agreement can agree 
to be bound by the finding of a majority or any number of the arbi- 
trators that they determine.*® Although the award must be acknowl- 
edged, the arbitrators are not required to be sworn before they under- 
take their duties.** 

Within three months after the receipt of the award a party may 
commence a summary action in the Superior or County Court for 
confirmation of the award or for its vacation, modification or correc- 
tion. The time to apply for confirmation of the award may be ex- 
tended by the parties in writing. The confirmation will be granted 
unless the award is vacated, modified or corrected.** The statutory 
grounds to vacate an award may be asserted in opposition to a motion 
to confirm the award.** 

The Court has the power to vacate the award in the following cases: 

A. Where the award was procured by corruption, fraud or undue 
means ; 

B. Where there was either evident partiality or corruption in the 
arbitrators, or any thereof; 

C. Where the arbitrators were guilty of misconduct in refusing to 
postpone the hearing, upon sufficient cause being shown thereof; or in 
refusing to hear evidence pertinent and material to the controversy, 
or of any other misbehaviors prejudicial to the rights of any party; 

D. Where the arbitrators exceeded or so imperfectly executed their 
powers that a mutual, final and definite award upon the subject matter 
submitted was not made.*® 

When an award is vacated and the time within which the agreement 
required the award to be made has not expired, the Court may, in its 
discretion, direct a rehearing by the arbitrators. The presumption is 
that the award is usually unassailable and operates as a final and con- 


33 N.J.S. 2A: 24-7. 
84 Hoboken Manufacturer’s Railroad Co. v. Hoboken Railroad Warehouse, 132 
N.J.E. 111 (Chan. 1942). 

85 Carhal Factors, Inc. v. Salkind, 5 N.J. 485 (Sup. Ct. 1950). 

36 City of Rahway v. Cleary 159A 813 (Sup. Ct., 1932). 

87 N.J.S. 2A: 24-7. 

38 International Association of Machinists v. Bergen Avenue Bus Owner’s 
Asso., 3 N.J. Super. 558 (Law Div. 1949). 
39 N.J.S. 2A: 24-8. 
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clusive determination. However disappointing it may be, it is bind- 
ing on the parties. Every intendment is indulged in favor of the 
award and it is subject to impeachment only in a clear case. In the 
absence of misconduct or want of good faith on the part of the arbitra- 
tor, the fact that the award seems excessive or inadequate is not suffi- 
cient to warrant judicial interference. The award cannot be attacked 
on the ground that the arbitrator had fallen into error or mistake and 
judged erroneously upon the evidence before him. The judgment of 
the arbitrator is conclusive although to other minds the results might 
seem palpably erroneous. The mistake in order to have it affect the 
award must be of a different character. There must be something 
which deceived or misled the arbitrator. It cannot be a mere mistake 
in drawing conclusions of fact from observation or evidence.*° The 
Court will not review the testimony for the purpose of determining 
whether the judgment of the arbitrator is a reasonable one.*? Ii, 
however, the mistake of law or fact is so gross as to suggest fraud 
or misconduct, the Court will inquire into the matter.** The phrase, 
“undue means” used in the statute contemplates the following classes 
of cases, ie: (1) where the arbitrator meant to decide according to law 
and clearly had mistaken the legal rule, and the mistake appears on the 
face of the award or by the statement of the arbitrator ; and (2) where 
the arbitrator has mistaken a fact, and the mistake is apparent on the 
face of the award, or is admitted by the arbitrator himself.4* The 
obligation of the arbitrator, like that of the juror, is to act fairly and 
impartially and to determine the issue upon the evidence produced 
before him. He has no right to consider facts excepting as submitted 
in evidence at the hearing. It is misconduct for him to seek outside 
evidence by independent investigation. An arbitrator acts in a quasi 
judicial capacity and must render a faithful, honest and disinterested 
opinion upon the testimony submitted.‘ Any departure of the arbi- 
trator from his strict duties and of the terms of the arbitration agree- 
ment, however innocently conceived, constitutes misconduct for which 
the award will be set aside.*® 

An arbitrator’s refusal to grant a request for adjournment based 
upon a sufficient reason and offered at a proper time has been held 

*0 Held v. Comfort Bus Line, 136 N.J.L. 640 (Sup. Ct., 1948) International 
Association of Machinists v. Bergen and Avenue Bus Owner’s Assn., supra. 


*1 Deakman v. Odd Fellows Hall, 110 N.J.L. 304 (E. & A., 1933). 

*2 Case under footnote 40. 

43 Bell v. Price, 22 N.J.L. 578; Taylor v. Sayre and Peterson, 24 N.J.L. 647; 
and cases under footnote 40. 

** Brotherton v. Kreielsheimer, 8 N.J. 66 (Sup. Ct., 1951). 


45 Ibid. 
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to be good cause for setting aside the award.** If the arbitrators 
voluntarily admit mistakes or if mistakes are apparent on the face of 
the award, equity may grant relief. Particularly if an arbitrator re- 
fers to a point of law and then misconstrues the law, the Court will act. 
But, in general, arbitrators are judges of the law as well as of the facts 
and they are not bound to award on mere dry principles of law but 
may do so according to the principles of equity and good conscience. 
The Courts will not compel the arbitrator to disclose the grounds of 
his judgment.*’ 

The statute further provides that the Court shall modify or correct 
the award in any of the following cases: 

A. Where there is an evident miscalculation of figures or an evi- 
dent mistake in the description of a person, thing or property referred 
to therein; 

B. Where the arbitrators awarded upon a matter not submitted to 
them unless it affects the merit of the decision upon the matter sub- 
mitted ; and 

C. Where the award is imperfect in the manner of form not affect- 
ing the merits of the controversy. In general the statute gives the 
Court the power to modify and correct the award to effect the intent 
thereof and promote justice between the parties.*® 

The judgment confirming, modifying or correcting the award has 
the same effect and is subject to all the provisions of law relating to 
a judgment in any other action and may be enforced by the Court as 
if rendered in any other action in the Court in which it is entered. 

The Courts respect and enforce the arbitration agreement and afford 
great liberality in favor of awards made thereunder. The enforcement 
arm of the Court is extended to protect and assist in the satisfaction 
of the award to the same extent as any other judgment of the Court. 
The arbitrator is entrusted with a great responsibility. The parties, 
by their agreement, and the State by its statute, have reposed a trust 
in the arbitrator that cannot be carried lightly. 

In my opinion, the New Jersey Statutes are sufficient to permit 
effective voluntary arbitration of labor disputes. The success of the 
arbitration, however, depends upon the sincerity and honesty of the 
arbitrator. The parties want a decision, not a compromise. 

46 Stein v. Local 680, Milk Drivers, 141 N.J.E. 226 (Chan. 1948). 

47 Hoboken Manufacturers Railroad Co. v. Hoboken Railroad Warehouse, 


supra. 
48N.J.S. 2A: 24-9, 




















Japan-American Trade Arbitration Agreement 


Early in 1950, the Japan Commercial Arbitration Association was 
established under the cooperative auspices of the Japan Chamber of 
Commerce and Industry in Tokyo. The Association is the only 
central organization maintaining a national system of arbitration in 
Japan, with offices in Tokyo, Osaka, Kobe and Nagoya. Not only are 
the more than 300 local Chambers of Commerce and Industry of Japan 
participating in the work of the Arbitration Association, but many 
other leading economic organizations interested in foreign trade were 
instrumental in the establishment of the Association, among them the 
Federation of Economic Organizations, the Japan Foreign Trade 
Association, the Japan Federation of Industries, the Council of 
Financial Associations and the Central Association of Commercial and 
Industrial Cooperative Unions. 

The Japan Commercial Arbitration Association established an 
international panel of outstanding Japanese businessmen; foreign 
nationals residing in Japan are being selected for addition to that 
panel. Rules of Procedure were promulgated similar to the principles 
set forth in the Commercial Arbitration Rules of the American Arbi- 
tration Association, whose facilities have been used by Japanese busi- 
ness, especially in the pre-war silk trade. 

To make arbitration services in Japan available for the settlement 
of foreign trade controversies, an agreement with the American Arbi- 
tration Association was concluded on September 16, 1952, which may 
well become the pattern for cooperative arrangements with arbitration 
organizations in other countries. The wording of the Japan-Ameri- 
can Trade Arbitration Agreement is as follows: 

Being convinced that a wider use of commercial arbitration would 
lend confidence and stability to commercial transactions between firms 
in Japan and in the United States of America, the Japan Commercial 
Arbitration Association and the American Arbitration Association 
are agreed henceforth to recommend that firms engaged in such trade 
should insert in their contracts the following clause: 


“All disputes, controversies, or differences which may arise 
between the parties, out of or in relation to or in connection with 
this contract, or for the breach thereof, shall be finally settled by 
arbitration pursuant to the Japan-American Trade Arbitration 
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Agreement, of September 16, 1952, by which each party hereto is 
bound.” 


The terms of the agreement referred to in this clause are as follows: 

1) Arbitration to be held in Japan shall be conducted under the 
rules of the Japan Commercial Arbitration Association ; arbitration to 
be held in the United States of America shall be conducted in ac- 
cordance with the rules of the American Arbitration Association. 

2) If the place where the arbitration is to be held is not designated 
in the contract, or the parties fail to agree in writing on such place, 
the party demanding arbitration shall give notice to the Arbitration 
Association of the country in which the party resides. That Asso- 
ciation shall notify the parties that they have a period of about 14 days 
to submit their arguments and reasons for preference regarding the 
place to a Joint Arbitration Committee of three members, two ap- 
pointed by the respective Associations, and the third, to act as Chair- 
man, to be chosen by the other two. The third member shall not be 
a member of either Association. The seats of the two Committees 
shall be in Tokyo and in New York. The determination of the place 
of arbitration by the Joint Arbitration Committee shall be final and 
binding upon both parties to the controversy. 

3) The Associations each agree to establish such International 
Panels of Arbitrators as may be necessary to carry out the provisions 
of this agreement and to advise each other of the personnel of these 
panels. 

4) Both Associations will cooperate in advancing international 
commercial arbitration, through increased use of the facilities of their 
organization, and will advise each other concerning mutual policies and 
progress in the interests of Japanese-American trade. 

The foregoing shall be known as the Japan-American Trade Arbi- 
tration Agreement and shall be deemed to be incorporated in any 
contract containing the following clause: 


“All disputes, controversies, or differences which may arise 
between the parties, out of or in relation to or in connection with 
this contract, or for the breach thereof, shall be finally settled by 
arbitration pursuant to the Japan-American Trade Arbitration 
Agreement, of September 16, 1952, by which each party hereto is 
bound.” 








Classifying Arbitration 
Jay W. Stein* 


Dividing a field of knowledge into its most logical parts is usually 
a hazardous intellectual process. It is greatly complicated when the 
divisions must in some practical way square with the wide varia of 
printed material used to communicate that knowledge. 

“Here are stacks and shelves of material on arbitration—books, 
periodicals, reprints, clippings . . . We wish to locate readily the 
detailed items of information they contain. Can you set up a scheme 
whereby this can be accomplished ?” 

This is the challenging problem whose solution at the American 
Arbitration Association this article attempts to describe. It is chal- 
lenging largely because arbitration as a sizeable field of published 
knowledge is a relatively recent one. Most of the printed material 
appeared considerably later than the classification schemes presently 
in wide use in libraries. Thus the Library of Congress and Dewey 
Decimal classifications assign to arbitration a very minor place under 
the headings of Labor or International Relations. The same limited 
reference to the field is true of the subject heading lists which libraries 
use to accompany these schemes. 

The two chief steps in solving the problem were undertaken with the 
close guidance of the American Arbitration Association and while 
giving each step the test of application to actual materials. First, a 
scheme was devised to effect a reasonable physical arrangement of the 
materials on the shelves. This—the classification scheme—had to be 
at once practical, flexible and expansible. Then an appropriate sub- 
ject heading list was drawn up for an alphabetical card catalogue to 
the pieces of printed knowledge. The list had to anticipate the topics 
in the minds of various researchers and yet be consistent. Besides a 
catalogue card for each physical unit, bearing the subject heading 
nearest to the category under which it is physically classified, cards 
had to be made out bearing other subject headings under which one 


* Jay W. Stein, who is at present completing doctoral work in the Faculty of 
Political Science, Columbia University, holds a Master’s degree in Library 
Service. He is the author of A Classification for Communications Materials, 
published and adopted by the Columbia University School of Library Service. 
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may wish to locate that unit or any part of it. In its completed form, 
the catalogue comprises an up-to-date subject and author bibliography 
for the field of arbitration. 

Arbitration has been applied to the settlement of many kinds of 
dispute. Insofar as published material is concerned, the major areas 
are labor relations, commerce and international politics and these 
have been assigned major divisions in the classification scheme. 
Frequently, writings in a single area treat arbitration as a disputes 
settlement procedure more or less peculiar to itself and only vaguely 
distinguishable from other peaceful procedures. In the field of labor 
relations, for example, the viewpoint occurs that arbitration is its 
step-child, along with collective bargaining, mediation and conciliation. 
Viewpoints such as these, of course, intensify the difficulty of classifi- 
cation. At the same time, the construction of a scheme for classifying 
so comprehensive a library as that of the American Arbitration Asso- 
ciation, helps to clarify arbitration as essentially the same judicial 
process, whether in ancient Hebrew writings, massive volumes from 
19th Century England, the Last Will and Testament of George Wash- 
ington or contemporary applications in labor relations, personal 
affairs, domestic and foreign trade and international politics. 

The categories of a classification scheme must be as mutually ex- 
clusive as possible. A single published unit, if treating more than one 
subject, cannot be found in two physical locations simultaneously. 
One rule is to place such an item under either the emphasized category 
or that first named in the title. But when an item covers two cate- 
gories inseparably, such as Compulsory Arbitration of Labor Disputes 
in Public Utilities, a rule of preference must be formulated to clarify 
whether the item should be placed under compulsory arbitration, pub- 
lic utilities, or the name of the State. 

The emphasis in the present scheme has been on simplicity. Thus, 
the more consistent device of decimals or added letters for such re- 
peated sub-categories as bibliography, surveys or procedure has not 
been used. Where needed, of course, decimals have been used for 
inserting new categories or sub-categories and arranging issues and 
industries in alphabetical order. 

Since many of the rules of preference, sub-categories, scope notes 
and cross references are peculiar to the American Arbitration Asso- 
ciation library and its users, only limited examples and detail are 
included in the outline and list which follow. Each library collection 
and its users will dictate their own variations in these matters, although 
the scheme may be directly integrated with a scheme for a more gen- 
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eral collection by placing the letter “A” for arbitration before the 
numbers. In any case, it is hoped that the broader categories and sub- 
ject headings will prove helpful to anyone confronted with the problem 
of arranging, locating and discussing research materials on arbitration. 


CLASSIFICATION SCHEME 


100-299: ARBITRATION IN GEN- 
ERAL 


Descriptive works, articles, 
clippings, etc. (100-109) 
Surveys and opinion polls. (Cf. 
310, 610, 710) 

pipwoeraphy (Cf. 315, 615, 715, 


Statistics 
History (Cf. 320, 720, 913) 


Education 
Periodicals 


Conferences and _ congresses 
(Cf. 350, 360, 835.5, 917) 


American Arbitration Associa- 
tion 


Other arbitration agencies and 
organizations 

Procedure and practice 

(For procedure specifically 
from the industrial point of 
view, use 400, 405, 440, 445. 
For procedure specifically from 
the commercial point of view, 
use 725. 

For procedural matters in in- 
ternational commercial arbitra- 
tion, use 810. 

For procedural matters in in- 
ternational political arbitration, 
use 920.) 

Ethics and standards 
Preparation and presentation of 
cases. 


Practice arbitrations 


Arbitration clauses (Cf. 450) 
Cost of arbitration 
Arbitrator (Cf. 480-499) 


Lawyers and arbitration 

Law’s delays 

Arbitration Law 

The United States and its gov- 
ernment 


270 


275 
280 
290 


The States and their govern- 
ments (Arrange individual 
states alphabetically.) 

Cities 


Awards (Cf. 560, 742, 814) 


300-599: LABOR ARBITRATION 


Descriptive works, articles, 
clippings, etc. (300-309) 
Surveys and opinion polls 
Bibliography 

History 


Education 


Conferences and congresses 
Conferences and congresses 
(Labor relations) 

Labor relations (not specifi- 
cally treating arbitration) 
Labor relations periodicals 
(carrying considerable on arbi- 
tration) 

Labor arbitration services and 
reports 

Labor relations settlement pro- 
cedure in general 

Collective bargaining 

(For specific grievances, pre- 
fer 461.0-479.9 

For specific industries, prefer 
573.0-599.9) 


Conciliation 
Mediation (See note under 
405 


Grievance procedure 
Arbitration procedure 
(For Ethics and Standards, 
prefer 207 
For Preparation and Presenta- 
tion of case, prefer 212) 
Arbitration clauses 
Contract arbitration 
Grievances 
(Arrange specific grievances 
alphabetically, as follows, using 
decimals where necessary: 
A-G: 461.0-464.9 
H-L: 465.0-468.9 
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M-R: 469.0-472.9 
S-U: 473.0-475.9 
V-Z: 476.0-479.9 
Discipline 
Hours 
Incentives 
Job evaluation 
Pensions 
Seniority 
Vacations 
Wages 


Labor arbitrator (prefer 240) 
Tripartite Boards 

Impartial Chairman 
Permanent arbitrators 

Ad hoc arbitrators 

The United States and its gov- 
ernment 


National defense 

The States and their govern- 
ments (For individual States, 
prefer 270.) 

Labor relations law and cases 
Specific laws 

Taft-Hartley Act 


Awards 
Industries 
(Arrange specific industries 
alphabetically, as follows, using 
decimals where necessary 
A-F: 573.0-579.9 
G-L: 580.0-584.9 
M-R: 585.0-589.9 
S-V: 590.0-594.9 
W-Z: 595.0-599.9 
If desired, individual public 
=_— may be arranged under 


600-699: COMPULSORY ARBI- 
TRATION 


600 


612 


Descriptive works, articles, 
clippings, etc. ( 

Surveys and opinion polls 
History 

Bibliography 

The United States 

(Optional) 

The States 

(Optional ) 

Public utilities and basic indus- 
tries (prefer 270) 


Labor courts 


International aspects and coun- 
tries outside the United States 


International Labor Organiza- 
tion 

Great Britain 

Australia 

Canada 

Latin America 


Soviet Union 


700-799 : COMMERCIAL 
ARBITRATION 


700 


712 
715 
720 
725 
730 


Descriptive works, articles, 
clippings, etc. 

Surveys and opinion polls 
Yearbooks and directories 
Bibliography 

History 

Procedure 

The United States 

The States 

(For individual states, prefer 
270) 


Law 
Awards 


Issues 

(Use 750-769.9 for specific 
issues in commercial arbitra- 
tion. Arrange like 461.0-479.9) 
Accident and insurance 

Credit and banking 

Maritime 

Patents 


Wills 
Industries and trade associa- 


tions 

(Use 770-771.9 for general 
treatment of commercial arbi- 
tration in industry. For several 
industries in a single state, pre- 
fer 270. Arrange specific in- 
dustries like 573.0-599.9) 


800-849: COMMERCIAL 
ARBITRATION (INTERNA- 
NATIONAL) 


800 


812 
814 
816 
820 


823 


Descriptive works, articles, 
clippings etc. (700-709) 
Procedure and practice 

Legal aspects and law 
Awards and enforcement 
Credit and banking problems 
Agencies and organizations 
International Chamber of Com- 
merce 
International Rela- 
tions Council 


Business 
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Government parties to interna- 
tional trade 

United States foreign trade 
Inter-American trade and com- 
mercial arbitration 

United States trade with coun- 
tries outside the Western 
Hemisphere 


850-899: ARBITRATION WITHIN 
COUNTRIES OTHER THAN 
THE UNITED STATES 


850 (For labor arbitration outside 
the United States, use 690-699. ) 

855 Western Hemisphere (855- 
859.9) 

855.5 Central America 

855.57 Mexico 

856 Argentina 

857 Brazil 

859 Canada 

860 Great Britain 

870 European countries other than 
Great Britain 

880 Asiatic countries 

900-999: INTERNATIONAL PO- 

LITICAL ARBITRATION 

General works 


900 


(Under 900, include also gen- 
eral works on international re- 
lations) 

Agencies and organizations 
Carnegie Endowment for In- 
ternational Peace 

Digests and compilations of 
arbitrations and treaties 
Moore’s International Arbitra- 
tions 

League of Nations 

United Nations 


History 
Bibliography 
Conferences and congresses 
Procedural matters 
Ww 


International administrative or- 
ganizations 

League of Nations 

United Nations 

International tribunals 
Permanent Court of Arbitra- 
tion 

Permanent Court of Interna- 
tional Justice 

International Court of Justice 
Western Hemisphere 

United States policy 


980 
985 


SUBJECT HEADINGS IN CARD CATALOGUE 


Accident and Insurance 
Anti-Trust Laws 
Arbitrability 
Arbitration 
Arbitration Award 
(See Award) 
Arbitration Clause 
(See also Procedure) 
Arbitration Clause (Commercial) 
Arbitration Clause (Foreign Trade) 
Arbitration Clause (Labor) 
Arbitration Cost 
(See Cost) 
Arbitration—Foreign 
(See Commercial Arb.—Foreign— 
Labor Arb. —Foreign 
Individual countries. ) 
Arbitration History 
(See History) 
Arbitration in National Defense 
(See National Defense) 
Arbitration Law 
(See also Individual 
countries ) 
Arbitration Procedure 
(See Procedure) 


States and 


Arbitration Provision 
(See Arbitration Clause) 
Arbitrator 
(See also Preparation of case Pro- 
cedure) 
Arbitrator Ad Hoc) 
Arbitrator (Permanent) 
Arbitrator Lists 
Awards 
Awards (Precedents and Privacy) 
Banking 
(See Credit and Banking) 
Basic Industries 
(See Public Utilities) 
Book Reviews 
Building Industries 
Business Men and Arbitration 
Cities 
(See Individual cities) 
Coal Industry 
Codes of Ethics 
(See Ethics and Standards) 
Collective Bargaining 
Commercial Arbitration 
(For basic works, See also Commer- 
cial Arb. — Foreign — Great 
Britain.) 
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Commercial Arbitration—Bibliography 
Commercial Arbitration—Foreign 
Commercial Arbitration—Industry 
Commercial Arbitration—Inter-Amer- 
ican 
Commercial Arbitration—Issues 
(See Specific issues: Accident and 
Insurance, Maritime, Patents, etc.) 
Commercial Arbitration Law 
Commercial Arbitration Law—State 
(See Commercial Arb.—State) 
Commercial Arbitration—State 
(See also Individual State) 
Compulsory Arbitration 
(See also Public Utilities) 
Compulsory Arbitration—Industry 
Compulsory Arbitration—State 
Conciliation 
Conferences 
Cost 
Cotton 
(See Textiles Industry) 
Credit and Banking 
Discipline 
Education 
Enforcement 
Ethics and Standards 
Federal Government 
(See United States Government) 
Foreign Arbitration 
(See Commercial Arb—Foreign 
Labor Arb.—Foreign 
individual country.) 
Foreign Trade 
Foreign Trade (Inter-American) 
Great Britain 
Grievance Procedure 
See Procedure (Grievance) 
Grievances 


(See specific grievances: Hours, 
Incentives, Seniority, Wages, etc.) 
History 
Hours 
Impartial Chairman 
Incentives 


Inter-American Commercial Arbitra- 
tion 
International Commercial Arbitration 
International Political Arbitration 
Investments 
(See Credit and Banking) 
Job Evaluation 
Labor Arbitration 
Labor Arbitration—Foreign 


Labor Arbitration—Industry 












Labor Arbitration Law 
(See also Compulsory Arb.., Labor 
Law) 
Labor Arbitration Procedure 
(See Procedure, Labor Arb.) 
Labor Arbitration—State 
Labor Courts 
Labor Law 
(See also specific laws) 
Lawyers and Arbitration 
Lumber Industry 
Management 
Mediation 
Metal Industries 
Motion Pictures Industry 
National Defense 
Non-Resident 
Pensions 
Periodicals 
Postal System 
Practice Arbitrations 
Preparation of Case 
Presentation of Case 
(See Preparation of Case) 
Procedure 
Procedure (Grievance) 
Procedure (Labor Arb.) 
Procedure (Commercial Arb.) 
Procedure (International Commercial 
Arb.) 
Procedure (International Political 
Arb.) 
Public Opinion Polls 
(See Surveys) 
Public Utilities 
Public Utilities—State 
(See Compulsory Arb.—State) 
Seniority 
Shoe and Leather Industry 
Standards 
(See Ethics and Standards) 
Surveys 
Taft-Hartley Act 
Telephone Industry 
Trade Associations 
Training Courses 
(See Education) 
Tripartite Boards 
United States Government 
Vacations 
Wages 
War Contracts 
Warehouse Industry 











The Role of the Accountant in Arbitration 


Michael Kurz 


Member of the law firm of Kurz and Kurz, New York 


In a recent commercial arbitration involving the dissolution of a 
partnership and the determination of the share of a deceased partner, 
the inadequacy of the records over a number of years made it neces- 
sary to reconstruct operating figures from original and outside sources, 
including resort to the books and records of concerns with which the 
partnership had done business. Valuations of depreciated equipment 
and of goodwill were also involved. Independent accounting services 
of some magnitude were called for. The arbitrator happened to be an 
accountant. At the specific request of both parties his firm was en- 
gaged to make the investigation and assemble the figures. The ac- 
countants’ report left open certain areas in which factual information 
was not available, necessitating additional testimony and resort to 
estimate and surmise. However, the large areas of definite account- 
ing information made it possible for the arbitrator to reach conclusions 
as to the entire matter, thus disposing of the issues. 

Is it of any value for accountants to know anything about arbitra- 
tion? Does arbitration procedure offer any opportunities for the 
services of accountants? Are there any reasons why accountants 
should promote the use of arbitration? These are among the ques- 
tions which this article will discuss and try to answer. However, it 
may be helpful to begin with a very brief summary of the meaning 
of arbitration and its history in America. 

One of the very great champions of arbitration, Frances Kellor in 
“American Arbitration, Its History, Functions and Achievements,” 
(New York 1948) p. 3, has well said: 

“Of all mankind’s adventure in search of peace and justice, arbitra- 
tion is among the earliest. Long before law was established, or courts 
were organized, or judges had formulated principles of law, men had 
resorted to arbitration for the resolving of discord, the adjustment 
of differences, and the settlement of disputes.” 

In essence, arbitration is the hearing and determining of a dispute 
between parties by a person or persons chosen by them. The sub- 
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mission is voluntary; the judges are the parties’ own choice; the 
decision is final and binding. 

Prior to 1920, arbitration was not a generally known or commonly 
used procedure in this country, except perhaps among chambers of 
commerce and similar trade associations. The enactment in New 
York State in that year of a modern arbitration law made possible the 
enormous development in the knowledge and the use of arbitration 
that has been witnessed all over the country in the past 30 years. 

The 1920 law (sec. 1448 Civil Practice Act) made agreements to 
submit to arbitration future disputes, valid and enforceable, and also 
irrevocable for all practical purposes. It was the foresight, zeal, and 
educational work of the leaders of the American Arbitration Associa- 
tion that brought the use of the arbitration clause in contracts and the 
submission to arbitration of existing disputes much nearer to standard 
practice in commercial and labor relations. Inspired by this A.A.A. 
leadership and guidance, many fields of commerce and industry have 
set up independent, self-operating arbitration systems and in one case 
at least, a federal court has set up under a consent decree a govern- 
ment supervised system of arbitration to police the distribution op- 
erations of an entire industry. 

The practice of arbitration is as wide and as varied as man’s ac- 
tivities on this globe. It is local, interstate, international. It covers 
issues relating to commerce, labor relations, torts, in fact, almost 
every conceivable question in which financial or property rights are 
involved. That is why professional men, and particularly lawyers 
and accountants, showed an early and active interest in bringing 
arbitration into general use by the public. In addition, similar public 
service was rendered by business men, engineers, credit men, archi- 
tects, bankers, brokers and others of diverse vocations. Many of 
them served on the Panels of the American Arbitration Association 
from which arbitrators were selected, advancing the cause and prestige 
of the arbitration process through their conscientious and disinterested 
service. Others spread the word about the advantages and benefits 
of arbitration and promoted its adoption in contracts and its use in 
disputes. By now the position of this process in the economic and 
social life of the nation is securely established and of constantly grow- 
ing importance. 

In ordinary litigation, issues may arise which require the setting 
forth of a great many financial details, or the examination of long or 
involved accounts, which the formalities of court-room procedure 
would render burdensome or difficult. The Civil Practice Act (sec. 
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464, 466) provides for such situations by authorizing the court, by 
consent of the parties, or of its own motion, or upon application of 
either party, to send the matter to a referee for a trial of such issues 
of fact. In arbitrations, of course, the flexibility and informality of 
hearing procedure eliminate the need for such resort. The arbitrator 
is both judge and referee. No matter how long or involved the ac- 
count, the arbitrator hears and determines the issues. If accountants 
for the parties have to testify to present all the details, it is to the 
arbitrator that the evidence is presented. If the occasion calls for the 
services of independent accountants who make their own audit or 
investigation, such services are arranged for. If the arbitrator him- 
self happens to be an accountant (and the nominations offered to the 
parties from the Panels of Arbitrators are generally designed to meet 
the needs of the particular issues involved so that such a coincidence 
would not be uncommon), then he is ideally qualified to hear and 
digest all the evidence and to make a complete and satisfactory de- 
termination of the issues. The point is that the arbitrator refers noth- 
ing to anyone else. He is the sole and final arbiter. 

There is undoubtedy something very attractive to accountants in 
the thought that, in an arbitration, the absence of formalities (and of 
juries) makes facts and simplicity of presentation more important 
than technicalities and histrionics. In a court of law, where rules of 
procedure and of evidence have to be carefully observed, where a rec- 
ord has to be made that may be subjected to scrutiny on appeal, where 
a jury has to be impressed for a verdict on the facts, there is an atmos- 
phere of tension that is wholly lacking in an informal hearing. In an 
arbitration, there is no need for forensic skill. There is a simple and 
direct inquiry into the facts. The arbitrator decides what evidence 
is relevant and to what weight it is entitled. In such a forum, the 
importance of the role of the accountant as representative or as wit- 
ness is greatly enhanced. 

Of course the most gratifying role the accountant can play in arbi- 
tration is the opportunity to serve as arbitrator. The whole arbitra- 
tion procedure is by now one of the important factors in making work- 
able the administration of justice in our democratic society. “The 
true administration of justice is the firmest pillar of good govern- 
ment.” To be named arbitrator by consent of the parties is to be- 
come the repository of the confidence and trust of the parties in respect 
of having the intelligence, the understanding, the integrity and the 
readiness to hear and determine the issues of the dispute. The de- 
termination so made carries with it a finality that far exceeds that of 
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a decree of a judge of the State Supreme Court, for the grounds for 
opposing confirmation of an award by an arbitrator are very few. 
Thus the responsibility and power of an arbitrator have an awesome 
quality that makes itself felt no matter how many times an individual 
has sat in the arbitrator’s chair. 

In cases involving situations with which the accountant, by virtue 
of his professional qualifications and business experience, is especially 
familiar, the experience of serving as arbitrator is particularly grati- 
fying, for he is able to sift so readily the essential from the nonessen- 
tial, to digest statements of financial condition and of operations, to 
get to the heart of costs and overhead, to make and revise computa- 
tions and formulas, to appraise goodwill, reconstruct earnings and 
perform any of the many other feats that may be rare or difficult to 
the uninitiated but are routine to the trained accountant. Next to 
the pleasure of rendering these services as arbitrator, relying on in- 
formation furnished by the parties or their accountants, is the satisfac- 
tion of presenting a well supported, clearly documented case, to an 
arbitrator. Some instances drawn from experience will help illustrate 
these comments. 

In a labor arbitration involving the union’s demand for an increase 
in hourly wage, one of the employer’s defenses was inability to pay. 
The employer submitted profit and loss statements whose accuracy 
was challenged by the union. The arbitrator was not an accountant. 
With the consent of the parties an independent accountant was en- 
gaged to make a surface check of the regularity of the books of ac- 
count with special attention to specific expense accounts which the 
union suggested might contain questionable items. The accountant’s 
report submitted figures which indicated the range of net earnings 
showing both the amount beyond dispute and the limited area of de- 
batable items. The parties accepted these findings and the arbitrator 
was thus guided to a satisfactory determination of the dispute. 

In a labor arbitration involving an adjustment of wage rates, the 
question at issue was to what extent the introduction of a machine 
operation for part of a process which had until then been entirely a 
hand operation affected the piece rate for the complete operation. 
The employer manufactured ladies’ shoes. The piece rate for bed- 
lasting by hand the heel and toe was satisfactory. The employer 
wanted to bed-last the heel by a machine (newly invented) and to 
cut the piece rate by 50%. The union claimed that the major portion 
of the operation was the toe, and, since the heel was negligible, that 
the piece rate should remain unchanged. The arbitrator selected by 
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both parties was an accountant sufficiently informed on ascertainment 
of labor costs to be able to compute with fair accuracy the time and 
wage effect of the transfer of the heel from hand to machine bed-last- 
ing. He determined a piece rate which restored to the workers their 
original earnings, to the manufacturer a proper, reduced unit cost and 
to both their harmonious relationship. 

In a commercial arbitration case the question at issue was how to 
divide the assets of a dissolving partnership consisting of three broth- 
ers. Two were to continue as partners, the third wanted to go his 
own way. The assets included several garages of unequal value and 
earning capacity. The capital accounts were unequal and sundry 
transactions affecting them were in dispute. None of the three arbi- 
trators hearing the case was an accountant. With the consent of the 
parties, each of whom had his own accountant, an independent ac- 
countant was engaged to find and report the figures of the disputed 
transactions and the earnings records of the individual garages. On 
the basis of this report, which was accepted by the parties, the arbi- 
trators determined the value of each partner’s share in the business 
and the appraised value of each property involved. They then dis- 
tributed the garages in a way that conformed most closely to the re- 
spective shares of the partners, adjusting the difference in cash. 

The files of arbitrated cases can multiply many fold the few ex- 
amples furnished above. 

As accountants are aware, the standard purchase order form fre- 
quently contains, among the terms and conditions set forth in the small 
print on the back, an arbitration clause providing that disputes must 
be referred to the American Arbitration Association, or to a special 
tribunal serving the trade or industry, or to some other arbitration 
process. Accountants also find the arbitration clause becoming more 
and more the cutomary fixture in employment agreements, labor union 
contracts, partnership contracts and the many other types of agree- 
ments arising in the ordinary operation of a business. This contin- 
ually growing resort to the arbitration clause is clear evidence of tested 
and proved value of a method of settling differences which is at once 
simple, prompt, inexpensive, final and, above all, efficacious in the 
sense that it tends to satisfy the parties that the merits, rather than 
any technicalities, have had primary consideration in the final award. 

While accountants have no hand in the drawing of any of the legal 
documents above referred to, their intimate connection with the ad- 
ministration and management of business enterprises makes it incum- 
bent upon them to keep informed on the trend of business practices 
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and, on proper occasion, to advise with reference to the choice of al- 
ternatives in methods of resolving business problems. The satisfac- 
tory disposition of disputes is one of these problems and it is well for 
the accountant to be acquainted with the highly developed institution 
which has earned for itself so important a place in the last three 
decades. 



















“Righteous judgment” via arbitration was an aim of Andrew Car- 
negie when he established the Carnegie Endowment. In his letter of 
December 14, 1940 to the Trustees,* he wrote: 





“I hav transferd to you as Trustees of the Carnegie Peace 
Fund, Ten Million Dollars of Five Per Cent. First Mortgage 
Bonds, the revenue of which is to be administered by you to 
hasten the abolition of international war, the foulest blot upon 
our civilization. Altho we no longer eat our fellowmen nor 
torture prisoners, nor sack cities killing their inhabitants, we 
still kill each other in war like barbarians. Only wild beasts 
are excusable for doing that in this, the Twentieth Century of 
the Christian era, for the crime of war is inherent, since it de- 
cides not in favor of the right, but always of the strong. The 
nation is criminal which refuses arbitration and drives its ad- 

versary to a tribunal which knows nothing of righteous judg- ' 
ment.” 


* For full text of the letter (in the simplified spelling in favor at that time) 
see: Carnegie Endowment for International Peace, Annual Report 1949 p. 59. 













Arbitral Procedure 


The International Law Commission, established by the General 
Assembly of the United Nations, at its first session in 1949 selected 
Arbitral Procedure as one of the topics of international law for codi- 
fication and gave it priority (see this Journal, 1952, p. 29). At its 
fourth session, held in Geneva, Switzerland, on August 8, 1952, the 
Commission adopted a “Draft on Arbitral Procedure” which was pre- 
sented by the Special Rapporteur Professor Georges Scelle, of the 
University of Paris, France, and which had been considered at various 
meetings of the Commission. The Draft will be submitted to Gov- 
ernments for comments on this document within a reasonable time. 
A final draft to be drawn up by the Commission at its next session in 
1953 will be submitted to the General Assembly of the United Nations. 

The Draft, which is published in the Report of the International 
Law Commission A CN. 4/58 of August 9, 1952; corrigendum of 
August 12, 1952—includes comments to each of its thirty-two articles. 
It is divided into the following chapters: The Undertaking to Arbi- 
trate; Constitution of the Tribunal; The Compromis; Powers of the 
Tribunal; Revision; and Annulment of the Award. 

The Draft gives expression to the preponderant practice of govern- 
ments and arbitral tribunals and takes into account “both the lessons 
of experience and the requirements of international justice as the basis 
of provisions which are de lege ferenda.” It safeguards the effective- 
ness of the arbitral process by provisions bearing on the replacement 
and withdrawal of arbitrators, which may be described as the con- 
tinuity of arbitral tribunals once they have been constituted, namely, 
principles intended to ensure the continued functioning and the inde- 
pendence of the tribunal, notwithstanding the attitude of any one of 
the parties bound by the undertaking to arbitrate. The Commission 
considered it “in accordance with the nature of arbitral procedure that 
the parties should be in the position to adapt the details of that pro- 
cedure to the requirements of any particular dispute. For that rea- 
son, many of the provisions of the Draft are qualified by the recog- 
nition of the admissibility of alternative solutions agreed upon by the 
parties. On the other hand, it follows from the character of arbi- 
tration conceived as a judicial process and distinct from the methods 
of political adjustment and conciliation that some provisions of the 
Draft, such as those relating to revision and annulment of the award, 
must be cast in a form which is essentially mandatory.” The concept 
of judicial arbitration, which prevailed in the Draft, is, as the Com- 
mission stated, “based on the necessity of provision being made for 
safeguarding the efficacy of the obligation to arbitrate in all cases in 
which, after the conclusion of the arbitration agreement, the attitude of 
the parties threatens to render nugatory the original undertaking.” 

It is to be hoped that the comments of the governments to the Draft 
on Arbitral Procedure will contribute materially to the establishment 
of arbitration machinery which is more than ever urgently needed in 
the field of international relations. 











The Aztecs and Arbitration 


George S. Odiorne 


Associate Extension Specialist, Rutgers University 


The roots of present day arbitration systems are generally described 
as being in the medieval European market, with its lex mercantis 
and the courts of the dusty feet which arose to bring order to the early 
manifestations of commercial capitalism in the middle ages. There 
is a definite basis however, for assuming that certain of the central 
features of arbitration existed in the new world independent of the 
European experiments in this direction, some two hundred years prior 
to any contact with white men. In the case of the Aztec civilization 
in early Mexico almost a century and a half before the discovery of 
America a judicial system flourished which contained many of the 
features of the general arbitration system as we know it today. It is 
even possible that the first American Tribunal existed in Mexico in 
the fourteenth or fifteenth century. 

In 1519 when Hernando Cortez, Conquistadore, landed with his 
400 men and seventeen horses at Vera Cruz in search of gold and 
converts for King Charles V and the Holy Father he discovered the 
most civilized nation in the new world. Despite their barbarous re- 
ligious rites, under Montezuma their emperor, a judicial system flour- 
ished comparable in many respects to that in Europe. 

After defeating several large and ferocious native armies, Cortez 
first entered Mexico City in 1519, and promptly made the invincible 
prince Montezuma a prisoner in his own palace. During the period 
from November 1519 until the following May his army lived in the 
city and became quite familiar with the life and culture of the capital. 
Although Cortez letters to the King are mainly concerned with his 
military exploits and problems of running an army in the field, several 
persons in his party described the life of the people, among which were 
several excellent reports on the judicial system, mainly as it focussed 
on the fabulous Market of Mexico. Bernal Diaz Del Castillo, secre- 
tary to Cortez, in 1568 published a lengthy account of the conquest 
of Mexico based on his personal experiences in the conquest, as did 
Francisco Lopez de Gomara, Cortez’ biographer. Torquemada and 
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Clavigero likewise wrote of their observations, and in 1843 William 
Hicking Prescott, American historian, compiled a famous three vol- 
ume history of the Conquest of Mexico, in which is included an 
authoritative picture of the Aztec judicial system. 

Although law making resided solely with the king, a system of 
judicial tribunals existed which somewhat counteracted the despotic 
aspects of this feature. In each city was a magistrate with jurisdiction 
over both civil and criminal cases. Below this court was established 
a tribunal in each province consisting of three members. It held con- 
current jurisdiction in civil cases, but in criminal cases an appeal lay 
to the higher magistrate. Besides these courts there was a body of 
inferior magistrates distributed throughout the country, chosen by the 
people themselves in their several districts, whose authority was 
limited to smaller cases. 

A special group of judges having close parallel in the modern 
impartial chairmen existed among the merchants. The merchant was 
a highly respected person, consulted by the emperor, and endowed 
with certain powers of maintaining justice, especially in the markets. 
They were allowed to hold their own courts in which civil and criminal 
cases, including capital were determined. It should be noted that 
certain forms of cheating and chicanery were capital crimes in that 
society. Torbio reported that a court of twelve justices sat in one 
part of the great market at Mexico, presumably resolving disputes 
growing out of the operations of the market. Mexico was then a city 
of some 200,000, and orderly procedure in its market was essential. 

A uniform feature of the judicial system was that no counsel was 
employed, the parties stated their own case, and supported it by their 
witnesses. The oath of the accused was also admitted as evidence. 
The statement of the case, the testimony, and the proceedings of the 
hearing were all recorded by a clerk in hieroglyphical paintings, 
writing being non-existent. These paintings were done with such 
accuracy that in all suits respecting real property they were allowed 
to be produced as good authority in Spanish Tribunals long after the 
conquest. Much of this procedure is closer to arbitration than to 
conventional judicial systems. 

There were no shops in Mexico at the time of the conquest, but the 
various products were brought together for sale in the market places 
of the respective cities. Fairs were held every fifth day, and persons 
came to buy or sell from all of the neighboring country. A particular 
quarter was allotted to each article or type of article. The numerous 
transactions were reported to have been “conducted without confusion 
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and with entire regard to justice” under the jurisdiction of magistrates 
for each section, appointed for that purpose. The justice extended 
to evaluation of the worth of the hodge-podge currency used as a 
medium of exchange, which included everything from T-shaped pieces 
of tin to solid gold cartwheels. 

It was nearly abreast of the European system of the time, and in 
addition to pointing up the fact that arbitration is a feature of civilized 
intercourse between men, throws further light upon the origins of pres- 
ent day arbitration systems. 
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REVIEW OF COURT DECISIONS 


ge review covers decisions in civil, commercial and labor-man- 
agement cases, arranged under the main headings of: I. The 
Arbitration Clause, 11. The Arbitrable Issue, III. The Enforcement 
of Arbitration Agreements, IV. The Arbitrator, V. Arbitration Pro- 
ceedings, VI. The Award. 


I. THE ARBITRATION CLAUSE 


Termination of a collective bargaining agreement of 1946 containing an arbitra- 
tion clause was effected in 1951, by a general release which the union delivered 
to the employer. The union later claimed breach of that 1951 agreement whereby 
the employer promised to discontinue manufacturing a certain line of merchan- 
dise, and demanded arbitration under the 1946 agreement. An order denying 
the employer’s motion to stay arbitration was reversed since the 1951 agreement 
“was intended to end the life of the former collective bargaining contract. 
Though we do not consider that it necessarily controls the decision, we find a 
clear intent to have the 1951 transaction constitute a complete settlement, and 
not a mere executory accord between the parties. Any contention that the 1951 
agreement may be avoided or has been breached must be determind in a plenary 
suit. Such contentions are entirely divorced from the original collective bar- 
gaining agreement (see Binger v. Thatcher, 279 App. Div. 650, aff'd. 304 N.Y. 
627.)” Sanders v. New York Joint Board of The Shirts, Leisurewear, Robes, 
Rainwear, Pajamas, Underwear and Boys Blouse Workers of the Amalgamated 
Clothing Workers of America, 280 App. Div. 781, 113 N.Y.S. 2d 532. 


An issue “as to whether the agreement was oral, in which event there could 
be no arbitration, or whether the confirmatory order attached to the petition 
constituted the agreement between the parties can only be determined by a trial 
(In re Albrecht Chemical Co., Inc. v. Anderson Trading Corp’n, 298 N.Y. 437).” 
Mooresville Mills v. J. M. Loeb Co., Inc., N.Y.L.J., July 24, 1952, p. 135, 
Corcoran, J. 


Receipt of the sales note and confirmation thereof by the seller constitute 
a binding contract (Matter of Huxley, 294 N.Y. 146). “The requirements of 
section 1449 C.P.A. are satisfied if the contract to arbitrate is in writing. It 
does not have to be signed by petitioner (Matter of Exeter Mfg. Co. v. Marrus, 
254 App. Div. 496).” Crown Coat Front Co., Inc., v. Hir-Tex Corp’n, N.Y.L.J., 
June 17, 1952, p. 2397, Dickstein, J. 


A quotation sheet for the dyeing and finishing of fabrics, which provided for 
arbitration under the rules of the General Arbitration Council of the Textile 
Industry, contained a Note as follows: “This is a quotation only, and not a 
finishing contract. Finishing contracts are not made until the customer’s 
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order is accepted by the duly authorized official of the company at its office at 
North Dighton, Mass. When that approval and acceptance is mailed to the 
customer, a contract is completed between the parties.” When some orders 
for specific lots were rejected, no contract arose between the parties, contrary 
to other instances where orders were specifically accepted, the acceptance in- 
corporating all of the terms and conditions of the quotation sheet. Those in- 
stances are, as the court said, “precisely the manner of creating a contractual 
relationship contemplated by the quotation sheet itself.” Here, however, the 
General Arbitration Council had refused to proceed with the matter on the 
ground that “the controversy did not arise out of a written contract between 
the parties involved containing a provision for arbitration.” The court there- 
fore denied an application for an order directing arbitration. Matter of Schlosser 
Textile Co., Inc. v. Mount Hope Finishing Co., N.Y.L.J., September 11, 1952, 
p. 446, Schwartz, J. 


A sales note by a textile brokerage firm, for rayon viscose staple, containing 
the arbitration clause of the National Federation of Textiles, was received, 
accepted and retained by the buyer who, however, objected to some of the terms 
of payment and who sent a “confirmation of sale’ which contained no arbitra- 
tion clause. The contention that the sales note did not constitute a binding 
agreement to arbitrate, since it had been superseded by the “confirmation of 
sale,” was refuted and a motion to stay arbitration therefore denied. Lesavoy 
Industries, Inc. v. Brighton Mills, Inc., 304 N.Y. 595, 107 N.E. 2d 86. 


Retention of a sales contract with an arbitration clause may not always 
constitute an agreement to arbitrate. Said the court: “The written document 
including the arbitration clause was never signed by petitioner. The facts do 
not establish that the writing was ever accepted by petitioner as the contract 
to cover the purchase it concededly made over the telephone. Mere retention 
of the document under the circumstances did not constitute acceptance. (Miss 
Youth Form Lingerie, Inc. v. M. Lowenstein & Sons, Inc., 300 N.Y. 702; Al- 
brecht Chemical Co. v. Anderson Trading Corp’n, 298 N.Y. 437). The letter 
written by petitioner is in reference to the purchase, but is not referable to the 
writing, and therefore it too does not constitute an acceptance of the writing 
(Arthur Philip Exp. Corp’n v. Leathertone, Inc., 275 App. Div. 102).” Lone 
Star Bag & Bagging Co. v. A. De Swaan, Inc., N.Y.L.J., August 5, 1952, p. 
196, Breitel, J. 


A contract provision that the merchandise was to be delivered at “seller’s 
ceiling price at the time of delivery” was not in violation of the General Ceiling 
Price Regulations of the Office of the Director of Price Stabilization of January 
26, 1951. The court, considering the dispute arbitrable and denying a motion 
to stay arbitration, said: “. . . the contract here is simply an agreement that 
whatever may be the lawful ceiling price of the seller when the time for de- 
livery arrives shall become the selling price.’ Eugene Marcus Converting Corp. 
v. Luther Mfg. Co., 113 N.Y.S. 2d 827, Valente, J. 


Illegality of a contract for alleged violation of the then existing ceiling price 
regulations issued by the Office of Price Stabilization is no reason for a stay 
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of arbitration, all the more, when, as the court said: “The provision in the 
contracts for ‘seller’s ceiling price at the time of delivery’ not only does not 
violate the law but appears to be a most proper method for protecting both 
buyer and seller against price fluctuations under the Ceiling Price Regulations.” 
Rex Textile Co., Inc. & c. v. Luther Mfg. Co., N.Y.L.J., June 16, 1952, p. 2379, 
Dickstein, J. 


II. THE ARBITRABLE ISSUE 


Right to terminate employment is not abridged by a provision in the collec- 
tive bargaining contract that employer might suspend or terminate the deduction 
of dues when the union failed to take prompt corrective action upon notice 
of violation of the agreement. The employer had suspended 32 employees for 
two days for leaving work in protest over an attempted assignment of two 
employees from regular day shift to evening and night shift. The union’s claim 
that the employer’s exclusive penalty in respect to a work stoppage was the 
suspension of the deduction of dues was considered “untenable”, and arbitration 
was stayed since “no arbitrable question involving the interpretation of the con- 
tract is present.” Western Electric Company, Inc. v. Communications Workers 
of America, 304 N.Y. 578, 107 N. E. 2d 76. 


Complaints concerning the management of an airline were to be specifically 
notified to the other party which should remedy the matter unless it is of the 
opinion that the complainant’s dissatisfaction is unreasonable, in which event 
the matter should be referred to AAA arbitration. Dissatisfaction voiced at a 
hearing before the Civil Aeronautics Board was not considered an arbitrable 
issue since arbitration could not be required of reasonableness of the complain- 
ant’s expressions or actions without notice from complainant of specific com- 
plaint. In reversing (without prejudice to institution of a new arbitration pro- 
ceeding) the App. Div. held that what “is important and essential in either case 
is that a clear cut and sufficiently defined and tangible issue be raised. That 
is essential in any arbitration and was clearly the requirement of the particular 
arbitration agreement involved in this proceeding.” W. R. Grace & Co. v. 
Pan American W orld Airways, Inc., 280 App. Div. 780, 113 N.Y.S. 2d 569. 


When a collective bargaining agreement does not limit the employer’s right 
to grant a concession of any of its departments and the consent of the union 
is not necessary under the terms of the agreement, “the alleged dispute pre- 
sented by the notice of intention to arbitrate disappears, and there is no issue 
to arbitrate.” A motion to stay arbitration was therefore granted. Chalfonte 
Pharmacy, Inc. v. Davis, June 27, 1952, p. 2517, Dickstein, J. 


Support for infant children may be determined by arbitration. The court 
thus corrected, on reargument, its previous decision (digested in Arb. J., 1952, 
p. 113), referring to In re Arbitration Luttinger, 294 N.Y. 855 and Matter of 


Robinson, 296 N.Y. 778. Dowell v. Berger, N.Y.L.J., June 6, 1952, p. 2274, 
Cuff, J. 


Commission for sales as orally agreed upon is not an arbitrable issue, since 
the sales notes including an arbitration clause are “contracts between the buyer 
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and the seller and do not constitute an agreement between the petitioner [sales- 
man] and the respondent [principal].” Lester Martin & Co., Inc. v. Henry A. 
Buff & Co., N.Y.L.J., April 15, 1952, p. 1491, Brisach, J. 


III. THE ENFORCEMENT OF ARBITRATION AGREEMENTS 


When dispute asserted falls within the matters included in the arbitration 
clause, “the only questions which the court is authorized to consider are: (1) 
Whether there is in fact a dispute; (2) whether there is a contract to arbitrate, 
and (3) whether there is a refusal to arbitrate. (Matter of Lipman v. Haeuser 
Shellac Co., 289 N.Y. 76, 80; Matter of Crosett v. Mount Vernon Housing 
Authority, 275 App. Div. 1051.) . . . Every other issue, whether of fact or law, 
comprised within the agreement to arbitrate, is within the exclusive jurisdiction 
of the arbitrators.” P. J. Carlin Construction Company v. Bartley Bros. Con- 
struction Corp., 280 App. Div. 801, 113 N.Y.S. 2d 207. 


Third-party beneficiaries, a foreman textile printer and a journeyman printer, 
sued for damages for alleged breach of a contract between the defendant- 
employer and the Machine Printers Beneficial Association to which plaintiffs 
had belonged since 1933. Such contract provided for arbitration of any questions 
relating to discharge, the cause of which was to be made known also to the 
District Director of the Association who might question “the sufficiency or 
fairness of the alleged cause of the discharge.” The discharge occurred because 
of the discontinuance of the employer’s business though it remained a solvent 
corporation. The employer’s contention that plaintiffs failed to arbitrate any 
question as to wrongfulness of the discharge, was refuted, the Court of Appeals, 
in reversing, stating: “The record does not disclose that there was a ‘discharge’ 
which was ‘made known’ to the district director; no dispute arose between de- 
fendant and the Association. The instant action is between two individual 
employees and defendant. . . . Inasmuch as the contract directly affected these 
individual employees, there appears to be no good reason why they may not 
assert their rights thereunder as third-party beneficiaries.” Hudak and Stika v. 
Hornell Industries, Inc., 304 N.Y. 207, 106 N. E. 2d 609. 


Damages arising out of a “wildcat” strike were claimed in an action which 
previously was stayed until arbitration be had under the collective bargaining 
agreement (98 F. Supp. 789), but subsequently the Third Circuit held that ar- 
bitration of a dispute arising out of a contract of employment of workers in 
interstate commerce could not be required under the Federal Arbitration Act 
(192 F. 2d 310 and 193 F. 2d 327, digested in Arb. J. 1951 p. 248 and 1952 p. 49). 
The District Court to which the case was remanded for further hearing, re- 
futed the contention of the union that the action be dismissed since the company 
failed to avail itself of the arbitration provisions of the contract. Said the court: 
“The first contention is correct, but it is not ground for dismissal. Plaintiff 
failed to avail itself of the arbitration provisions of the contract, believing that 
the agreement was not meant to extend arbitration to disputes arising after a 
strike had occurred. Resort to arbitration is not a condition precedent to action 
in the courts, in the absence of statute, at least where, as here, no arbiter is 
named in the agreement. Refusal to permit private agreements to thwart the 
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jurisdiction of the courts was jealously asserted not only in the common law of 
Pennsylvania . . . but by the Federal courts in such cases as American Sugar 
Refining Co. v. The Anaconda, 5 Cir., 1943, 138 F. 2d 765, affirmed 1944, 322 
U.S. 42, 64 S.Ct. 863, 88 L. Ed. 1117; Haskell v. McClintic-Marshall Co., 9 
Cir., 1923, 289 F. 405; Robert Grace Contracting Co. v. Chesapeake & O.N.R. 
Co., 6 Cir., 1922, 281 F. 904; and see Gatliff Coal Co. v. Cox, 6 Cir., 1944, 142 
F. 2d 876, at pages 880, 881.” The court further mentioned in footnote 5 p. 539: 
“The Pennsylvania common law was not changed by the Pennsylvania Arbitra- 
tion Act of April 25, 1927, P.L. 381, 5 P.S. § 161, as to personal service con- 
tracts. Collective bargaining agreements with arbitration clauses therein were 
held not within the state act in Retail Cigar, Drug & Luncheonette Employees 
Union, Local 1034, etc. v. Sun Ray Drug Co., 67 D. & C. 512 (1950).” Pennsyl- 
vania Greyhound Lines, Inc. v. Amalgamated Ass'n of Street Electric Railway 
& Motor Coach Employees of America, Division 1063, 105 F. Supp. 537 
(D.C.W.D. Pennsylvania, Stewart, D. J.). 


The union alone has the right to demand arbitration of a wrongful discharge 
of an employee when the collective bargaining agreement expressly provides 
that “the union shall have the right to challenge the propriety of such discharge 
or disciplinary action.” Since the joint executive committee of the union had 
decided by unanimous vote that the company’s action should not be disputed, the 
court denied to direct arbitration in stating: “There is no independent right of 
an employee within the bargaining unit either to compel the Union to institute 
arbitration proceedings, or to require the Company to submit to arbitration 
without regard to the Union. The philosophy of the Union in retaining control 
over disputes and of the Company in requiring the same is sound. A contrary 
procedure which would allow each individual employee to overrule and super- 
sede the governing body of a Union would create a condition of disorder and 
instability which would be disastrous to labor as well as industry.” Bianculli 
v. Brooklyn Union Gas Co., N.Y.L.J., August 29, 1952, p. 337, Moss, J. 


Under a charter party providing for arbitration of disputes a court action 
was stayed until arbitration be had, but respondent failed for nearly a year to 
attempt any enforcement of the arbitration clause, specifically, did not name for 
itself or agree to proposed arbitrators. Since further delay was apparent, the 
court vacated the stay, in saying: “The very purpose of the [Federal] Arbitra- 
tion Act was to expedite and facilitate the settlement of disputes. However, 
the right to arbitrate and to stay the trial of an action may be waived. Such 
a waiver may be accomplished by dilatory conduct or delay. Radiator Specialty 
Co. v. Cannon Mills, Inc., 4 Cir., 97 F. 2d 318, 17 A.L.R. 299.” Cargo Carriers, 
Inc. v. Erie & St.Lawrence Corp., 105 F. Supp. 638 (D.C.W.D. New York, 
Knight, C. J.). 


The issue of tips for banquet rooms allegedly not accounted for to the 
waiters was properly referred to arbitration under an industry-wide contract 
with the New York Hotel Trades Council, A.F.L., even when arbitration was 
not pleaded by the hotel as a defense, and the latter waited many months to 
make through new attorneys a motion to compel arbitration. The court did 
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not follow the general rule that the right to arbitrate may have been waived; 
since no prejudice nor harm as a result of this delay was shown, the court took 
into consideration “the enormity of the question, the number of people involved 
and the benefits to be derived by all the litigating parties. The orderly ad- 
ministration of justice and the preservation of the sanctity of contracts would 
best be served by staying the trial of this action and remanding the issues to 
arbitration, pursuant to the terms of the collective bargaining agreement.” 
Simadiris v. Hotel Waldorf Astoria Corp’n, N.Y.L.J., May 12, 1952, p. 1894, 
Brisach, J. 


Claims that a contract has been superseded by an accord and satisfaction with 
relation to a dispute in issue does not prevent proceeding with arbitration, 
especially when a claim for additional damage was reserved, since the arbitra- 
tion clause applies to “any controversy or claim arising out of or relating to this 
contract.” A motion to stay arbitration was therefore denied. Gottfried Oppen- 
heimer, Inc., v. Cohn-Hall-Marx Co., June 12, 1952, p. 2344, Levey, J. 


“The scope and interpretation of the terms of the agreement are matters for 
decision of the arbitrator, not for the court,” said the court in denying a motion 
to stay arbitration under a broad arbitration clause. Levine v. Crawford 
Clothes, Inc., N.Y.L.J., June 16, 1952, p. 2379, Dickstein, J. 


A general contractor was bound to purchase insurance under a contract with 
a subcontractor. When a dispute arose as to the damage caused to a founda- 
tion wall by an excavation, the insurance company refused to defend the con- 
tractor in the arbitration, alleging that arbitration was not covered by the 
term “suit” in the policy. The contractor obtained a declaratory judgment, re- 
quiring the company to defend him in the arbitration and to pay any judgment 
arising from the arbitration. The court relied on the definition in Black’s Law 
Dictionary, 3rd edition, whereby “suit” is a “generic term, of comprehensive 
signification, and applies to any proceeding by one person or persons against 
another or others in a court of justice in which the plaintiff pursues, in such 
court, the remedy which the law affords him for the redress of an injury or 
enforcement of a right,” and stated: “It seems clear to me that ‘suit’ is a 
broad term including arbitration.” Madawick Contracting Co., Inc. v. Travelers 


Ins. Co., 114 N.Y.S. 2d 300, Hill, J. 


Time limit for the demand for arbitration “within five days after tender” is 
a limitation on the time for raising a controversy. The meaning and effect 
of that limitation was determined in a proceeding to stay arbitration which was 
instituted more than a year after the events giving rise to the claim for breach 
of warranty. The court stayed arbitration in saying: “Whatever meaning may 
reasonably be attributed to the word ‘tender,’ it is clear that the demand for 
arbitration was not made within five days after such ‘tender.’” No appeal from 
the order staying arbitration was taken but thereafter the buyer instituted an 
action in City Court to recover damages upon a claim which was identical with 
that set forth in the demand for arbitration. A motion by the seller for an 
order to stay that court action was denied, but a majority of the App. Div. re- 
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versed in saying: “It is too late and we are not called upon on this appeal to 
construe or determine the applicability of the five-day-after-tender clause. If 
there was any ambiguity in or question as to its applicability, it should have been 
determined, as it was determined, on the motion to stay arbitration. No appeal 
was taken from the order staying arbitration and it became the law of the case 
that the demand for arbitration was not timely made. As a consequence, re- 
spondent is barred from raising any claim under the contract.” River Brand Rice 
Mills, Inc. v. Latrobe Brewing Co., 280 App. Div. 247, 113 N.Y.S. 2d 132. 


The Government of Pakistan had entered into a contract for the manufac- 
ture and sale of antitank mines which provided for AAA arbitration in New 
York. A shipment of such mines exploded at South Amboy, New Jersey. An 
investigation by the United States Coast Guard established defective manufac- 
ture of the mines, namely of an older model which the Army had discontinued 
because of its tendency to accidental detonation. The insurance company which 
had paid to Pakistan $327,376 for its loss of the mines, took an assignment of 
all rights on account of the destruction of the property under the contract, and 
demanded arbitration, which was stayed by Special Term on the ground that 
the issues sought to be referred to arbitration “sounds in tort,” and that the 
parties to the contract never contemplated the settlement of such issues by arbi- 
tration (see Arb. J. 1952, p. 111). The App. Div. unanimously reversed, in deny- 
ing the motion to stay arbitration and holding the insurer as assignee entitled to 
arbitration of its claim against the manufacturer for breach of warranty in the 
contract. Said the court: “The arbitration should be confined to damages re- 
sulting from any breach of warranty as distinguished from matters not related 
to the contract. Obviously, the parties never contemplated the explosion which 
occurred at South Amboy when their contract was made. That is not the point 
here. The only question here is whether respondent breached its existing con- 
tract with the Pakistan Government. To say that such a disagreement is not 
a question or a controversy ‘arising in connection with [the] contract’ is to deny 
to those words their plain and ordinary meaning. That is precisely the question 
which the parties agreed to submit to arbitration. . . . It may very well be that 
negligence and carelessness have a part in this case but, if so, they have only a 
bearing on whether or not there was a breach of the terms of the contract. As 
already stated, the arbitration which we direct should be limited to claimed 
breaches of the contract. The appellant should not be permitted to turn the arbi- 
tration into a negligence litigation. Appellant is only entitled to one forum in 
which to try out its claim. In other words, it must elect between arbitrating a 
breach of contract or suing at law for negligence. It should not be able to do 
both and assert some claim in negligence in a court of law for the same relief 
if it fails to recover on the breach of contract theory on the arbitration.” Kilgore 
Manufacturing Company v. New Hampshire Fire Insurance Co., 280 App. Div. 
332, 113 N.Y.S. 2d 554. 


Contracts for the sale of cloth are not automatically terminated by a ceiling 
price thereafter set lower than the contract price. The seller should be per- 
mitted to abide by the ceiling price all the more as the buyer is being accorded 
an even more favorable treatment than the contract originally provided. The 
seller, however, has to promptly advise the buyer of his willingness to perform. 
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It is a question for the arbitrators whether he did so, and an order staying 
arbitration was therefore unanimously reversed, the court distinguishing Matter 
of Kramer & Uchitelle, Inc., 288 N.Y. 467, where the buyer was pressing for 
performance at the ceiling price while the seller was denying any obligation to 
so deliver the goods. Josephs v. Pacific Mills, 280 App. Div. 326. 


Third party which is bound to arbitration under a separate royalty agreement 
on paint sales in an assigned territory may be brought into an arbitration in- 
stituted by promisee on the accounting from promisor, a French corporation, 
with regard to royalties on paint sold in the entire territory. The order deny- 
ing a motion to stay arbitration, digested in Arb. J. 1951 p. 250, was reversed, 
280 App. Div. 109, 111 N.Y.S. 2d 558, in holding that there was no existing 
arbitrable controversy between promisor and assignee (Peck, P. J. and [late] 
Shientag, J., dissenting). The parties later agreed that respondent would appear 
in AAA arbitration proceedings, therefore the Court of Appeals reversed and 
remitted the proceedings to Special Term “with directions to discuss the motion 
solely upon the ground that the issues have become moot.” Prima Products, 
Inc. v. Aquella Products, Inc., 304 N.Y. 619, 107 N.E. 2d 95. 


Surety on a payment bond who is not a party to an agreement containing 
an arbitration clause, and who is consequently not entitled to a stay of court 
proceedings as a matter of right (C.P.A. sec. 1451), was nevertheless granted 
stay of court proceedings until arbitration be had between plaintiff and defendant- 
principal on the bond, “to avoid the simultaneous prosecution of the action and 
the arbitration proceeding (cf. Flash v. Goldman, 278 App. Div. 829, 104 N.Y.S. 
2d 297).” Bartley Bros. Construction Corp. v. National Surety Corporation, 
280 App. Div. 798, 113 N. Y. S. 2d 531. 


IV. THE ARBITRATOR 


Disqualification of an arbitrator to be named in a proceeding under the Rules 
of the General Arbitration Council of the Textile Industry was sought by reason 
of his having acted repeatedly as a textile broker for respondent company and 
having been the recipient of fees and commissions from it. Said the court: “An 
arbitrator stands in the same position as a judge. They exercise judicial 
functions and they are in fact judicial officers and are bound by the same rules 
as govern such officers (see Matter of Friedman, 215 App. Div. 130, and cases 
cited therein; and also Knickerbocker Textile Corp’n v. Shiela Lynn, 172 Misc. 
1013, aff’d 259 App. Div. 992). See also Palmer Plastics, Inc. v. Rubin, Di 
Giovanna, J., N.Y.L.J., October 29, 1951, page 1034, 3d and 4th columns, wherein 
the court held that even a person named in a contract for arbitration would be 
disqualified from acting as an arbitrator, and the cases therein cited (see Van 
Shaick v. Carr, 159 Misc. 873). So careful is the Judiciary that when a judge 
of the Supreme Court was asked to disqualify himself because of possible ‘sub- 
conscious predisposition’ in favor of the claim asserted by the plaintiffs, he 
disqualified himself on that ground alone, although there was no stated legal 
disability that would disqualify the judge. The same rule should apply to 
arbitrators.” Morris Shoenthal, Inc. v. Deering Milliken & Co., Inc., N.Y.L.J., 
September 2, 1952, p. 348, Di Falco, J. 
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In a civil action under the Sherman Anti-Trust Act charging conspiracy to 
restrain and monopolize interstate commerce in the concrete block-making in- 
dustry, the District Court directed the issuance of patent licenses and the selec- 
tion of four arbitrators to serve on a committee to establish fair royalty rates. 
When, in the case of a stalemate the four arbitrators could not agree on a fifth, 
the trial judge would sit as fifth arbitrator. Since the committee considered 
relevant evidence and the judge, on the basis of evidence adduced, resolved the 
deadlock between the four arbitrators, such procedure was considered entirely 


reasonable and not an abuse of discretion. Besser Mfg. Co. v. United States, 
72 S. Ct. 838. 


A substitute for an arbitrator cannot be appointed by the court if the parties 
expressly mentioned in their agreement an individual as arbitrator. Such 
arbitrator, a union official, was not named as such, though “after his name there 
were words of description but he was not named in his capacity as a union 
representative. The arbitration therefore must proceed before him.” Hoffman 
v. Paradise Baking Corp’n., N.Y.L.J., July 3, 1952, p. 24, Johnson, J. 


Injunctive relief enforcing the provisions of a restrictive covenant under a 
collective bargaining agreement between the Cleaners, Dyers, Pressers, Drivers 
and Allied Trade Union, Local 239, Amalgamated Clothing Workers of America, 
C.I.O., and the Cleaners & Dyers Board of Trade, Inc., may be granted (Matter 
of Utility Laundry Service, 300 N.Y. 255 (digested Arb. J. 1950 p. 68), and an 
award was therefore confirmed. B. & M. Cleaners & Dyers, Inc. v. Kassan, 
N.Y.L.J., August 20, 1952, p. 281, Moss, J. 


Exceeding the powers vested in an arbitrator was the reason for vacating an 
award on a discharge where the arbitrator found an insubordination of an em- 
ployee who had refused the assistant foreman’s instruction to return a stool, 
but challenged the propriety of the discharge as “the conduct may not have 
been so grossly insubordinate as to constitute grounds for discharge.” Said 
the court: “If an arbitrator, or the Court, imposes limitations on management 
to direct the working forces, it will lead to disrespect of authority in the plant 
and reduce efficiency; subject to the provisions of the existing agreement there 
can be no interference with management’s unhampered authority to maintain order 
in its plant and to discipline for insolence or insubordination, as in its judgment, 
is deemed wise and proper in order to promote the best interests of manage- 
ment and the improvement of harmonious relationships with the union.” Niles- 
Bement-Pond Co. v. Amalgamated Local 405, International Union, United Auto- 
mobile, Aircraft and Agricultural Implement Workers of America, VAW-CIO, 
Superior Court, Hartford County, Conn., June 12, 1952, Bordon, J. 


V. ARBITRATION PROCEEDINGS 


“A brief statement of the nature of the dispute”, as required for the Demand 
for Arbitration, is not contained in a demand referring to a dispute involving 
“interference with an existing contract.” The court referred to In re Pacific 
Weavers, Local 337, N.Y.L.J., July 8, 1948, p. 43, where it was pointed out that 
while the precision required in a pleading in a law suit is unnecessary in a 
demand for arbitration, there should be “some intelligible statement of what 
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is claimed as distinguished from a mere statement of subject matter .. . in 
order to apprise the arbitrator of the extent and limits of his jurisdiction and 
apprise the other party of what he is being called upon to meet.” Botway v, 
Modern Silver Linen Supply Co., Inc., N.Y.L.J., June 13, 1952, p. 2362, Levey, J. 


Speed in arbitration proceedings is essential to the determination of contro- 
versies. The court therefore used the power under sec. 1454(2) C.P.A., to 
direct the arbitrators and the respondents “to lay aside all business and excuses 
and to attend any and all further hearings and sessions as fixed by the umpire.” 
Rozenberg v. Weinraub, N.Y.L.J., June 17, 1952, p. 2402, Keogh, J. 


Participation in the selection of arbitrators constitutes a waiver of any right 
to stay the arbitration (Horli Chemical Sales Corp’n v. Oliphant, 68 N.Y.S. 
2d 177; Film Classics, Inc. v. Hal Roach Studios, Inc., 68 N.Y.S. 2d 275). 
Michael Lowy Co., Inc. v. Herbert Meyer, Inc., July 1, 1952, p. 2, Dickstein, J. 





A procedural ruling of the arbitrators cannot be challenged while the arhitra- 
tion is still pending. Said the court: “The purpose of arbitration is supposed to 
be to permit speedy disposition of controversies between the parties through ma- 
chinery provided by the parties themselves under applicable statutes. The con- 
stantly increasing litigation involving stays of proceedings and confirmation of 
awards cast grave doubts on whether the supposed purpose of arbitration is 
being achieved. If parties persist in entering into agreements to arbitrate, they 
cannot then ask the court to intervene on interlocutory rulings of the arbitra- 
tors. To do this would completely destroy the whole structure of arbitration.” 
Siff v. New England Greyhound Lines, N.Y.L.J., July 17, 1952, p. 99, 
Corcoran, J. 


Presence in an arbitration proceeding of a lawyer who was president of 
petitioner and who held an LL.B. degree but was not admitted to practice law, 
was objected to by the rcspondent to whom representation by an attorney was 
denied under the Rules of the National Federation of Textiles which provide 
that “counsel for a party not to be present without the consent of the arbitra- 
tors and of the other party.” Petitioner’s president did not appear on behalf of 
the corporation but merely as a witness; the corporation was represented by a 
young law school graduate loaned to petitioner by his employer, petitioner's 
attorney. A motion to vacate the award was denied, the court stating: “While 
some of the faults and frailties of arbitration are here disclosed, merchants and 
others who prefer that system of adjudicating their disputes and differences to 
the more precise practice and procedure of litigation in the public courts, enter 
into contracts requiring arbitration in full realization of the defects to be en- 
countered. Here, it is not shown, by proof of fact and circumstance, that the 
result achieved was not in accordance with substantial justice or that the pro- 
cedure employed, or the evidence taken or the consideration given thereto, or 
the decision thereon, was offensive to a common understanding of human fair- 
ness, impartiality in consideration and in the rendering of a true and just de- 
cision. While the acts and conduct disclosed are not approved they are held to 
be insufficient, under the circumstances, to deny affirmance of the award.” Tan- 
bro Fabrics Corp’n v. Reiss, N.Y.L.J., August 26, 1952, p. 313, Hammer, J. 
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VI. THE AWARD 


Discharge for violation of a company rule when found reasonable by the ar- 
bitrator, cannot be mitigated by reinstatement which directive of the arbitrator 
was beyond the scope of his authority. In affirming the decision below (digested 
Arb. J., 1952, p. 52), the court said: “Petitioner, by permitting the employee to 
return to work as provided in the award, did not waive its rights to contest 
the award nor thereby make moot the question raised by such contest. The 
reinstatement was not made until after petitioner had announced its intention 
to contest the award and after respondent had threatened to call a strike if the 
reinstatement were not made.” American Safety Razor Corporation v. Amal- 
gamated Machine, Instrument and Metal Local 475 of the United Electrical, 
Radio and Machine Workers of America, 280 App. Div. 800. 


Beer drivers’ wages were to be determined by an arbitration board under a 
collective bargaining agreement which, however, permitted the employer to enjoy 
any more favorable terms granted by the union to the employer’s competitors. 
In applying the California Arbitration Statute “to this type of labor contract 
arbitration,” under the authority of Levy v. Superior Court, 104 P. 2d 770, 129 
A.L.R. 956, the court, in affirming a judgment confirming the award, held that 
the arbitrators were not precluded from awarding wages which were higher 
than those paid by employer’s competitors. Said the court as to the “most 
favored employer” clause: “It operates prospectively, after the contracts are 
made. If this were not so, uniform contracts with several employers could not 
be opened annually or at all except for the purpose of lowering wages. There 
is nothing which suggests that the parties had any such intention. ... But 
lest there be some misunderstanding of our views, we may add that in our opinion 
paragraph 7 means that defendant has a right to adopt more favorable wage or 
other conditions granted to a competitor by the union, or suffered or permitted 
to be enjoyed by such competitor, except such as are established by arbitration 
to which the union is a party. It does not mean that once the wages of de- 
fendant’s drivers are fixed by arbitration the protection against favoritism being 
shown to competitors is lost.’ McKay v. Coca-Cola Bottling Company of 
Santa Barbara, 18 Labor Arbitration 712 (Cal. District Court of Appeal, Second 
District, Division Three, Shinn, P. J.). 


Punitive damages for the breach of the no-strike provision of a collective bar- 
gaining agreement was assessed against a union by arbitrators pursuant to a 
provision authorizing them “to impose damages, money or other penalties upon 
any party hereto found guilty of a violation” of the agreement. The order 
confirming the award, 111 N.Y.S. 2d 725 (digested in Arb. J. 1952, p. 57), was 
reversed by the App. Div. (by a majority of 3:2) which felt itself faced with 
“the question whether the court must impose automatically the penalties privately 
agreed upon; or whether in a controversy in which it would not itself grant any 
such relief under any circumstances, the court might reserve the right not 
to feel required to do so in obedience to a private contractual arrangement.” 
In reviewing cases, especially in labor arbitration, where the court inquired 
whether the damage has been liquidated and reasonably appropriate to the loss 
(Mencher v. Geller & Sons, 276 App. Div. 556; Maisel v. Sigman, 123 Misc. 
714, 731), the court concluded: “In an action at law the court would not send 
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any such agreed measure of damage to a jury. The court would rule that in 
such a case it would allow the actual, but not the punitive, measure; and the 
test for statutory arbitration is a controversy which ‘may be the subject of an 
action’ (Civ. Prac. Act, sec. 1448). This definition sweeps in ‘a written labor 
contract’ which is ‘likewise valid and enforcible.’ . . . The court will not lend 
its power to the enforcement of the kind of a decision in arbitration which it 
would neither allow nor enforce as the subject of an action maintained before 
it directly.” Publishers’ Association of New York City v. Newspaper and Mail 
Deliverers’ Union of New York City, 280 App. Div. 500, 114 N.Y.S. 2d 401. 


Penalty of not less than two per cent and no more than ten per cent of the 
market value established as of the date of the default is authorized under rule 
12 of the Standard Contract forms of the American Spice Trade Association. 
That provision allowing arbitrators to fix such compensatory costs was held 
not contrary to public policy in a dispute on the sale of pepper where the ar- 
bitrators awarded the buyer a 2 per cent “penalty” of $436.80 beyond the differ- 
ence between the contract price and the market value. A majority opinion 
of the App. Div., in reversing, stated: “We think that it was within the province 
of the trade association to incorporate this provision in its arbitration system 
and that it was within the province of the parties voluntarily to adopt it.” 
East India Trading Co., Inc. v. Halari, 280 App. Div. 420, 114 N.Y.S. 2d 93. 


Interest on the award is to be given to the successful party for the period from 
the date of the award to the entry of the judgment thereon (sec. 480, 1464 
C.P.A.). East India Trading Co., Inc. v. Halari, 280 App. Div. 420, 114 N.Y.S. 
2d 93. 


Confirmation of an award by a motion in an action at law pending between the 
same parties, is not proper though the award may make that action moot; these 
measures are of a separate proceeding (cf. Arb. J. 1952, p. 49). Zaloom v. 
Turkmenilli, N.Y.L.J., May 13, 1952, p. 1915, Hecht, J. 


The challenge of discharge of a pastor was submitted to arbitration of twelve 
members of a Baptist Council to be appointed by the court where an action to 
enjoin the discharged from acting as pastor was pending. The arbitrators 
found that the discharge was illegal, and a judgment conforming to this finding 
was entered. This judgment was appealed from with the contention that the 
proceedings had to comply with the statutory requirements of the oath of 
arbitrators and notice of meetings. The Court of Appeals held that the plain- 
tiffs were not entitled to have the arbitrated matter reheard by either a court 
or another board of arbitrators. Said the court: “The common law right of 
arbitration may still be resorted to. In substance it is contractual in character, 
and it is not necessary that the procedure conform with Civil Code of Practice 
Section 451. Miller v. Plumbers Supply Co., 245 Ky. 647, 122 S.W. 2d 477. It 
is not shown the appointed Council made its finding in an improper manner.” 
First Baptist Church (Colored) v. Hall, 246 S.W. 2d 464 (Court of Appeals of 
Kentucky, Clay, Commissioner). 


In an award as to monies due under certain separation agreements the arbi- 
trators recommended “without its having effect on the decision rendered, that 
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the parties reform, modify and amend the agreements between them on a realistic 
basis, since they completely fail of the purposes that were intended and should 
be served by an agreement of this kind.” An objection to the award, under Sec. 
1462 C.P.A., that it was not definite, was refuted and the award confirmed, the 
court stating: “The gratituitous and conciliatory recommendation made by the 
arbitrators after they had completed their function did not in any way impair 
the finality of their award.” Stone v. Freezer, N.Y.L.J., September 24, 1952, p. 
582, Gavagan, J. 


The value of stock in the employer corporation, distributed to the employee 
as part of a profit-sharing plan, was to be determined by AAA arbitration, when, 
after the termination of the employment, a price for the repurchase of the 
stock as provided in the plan could not be agreed upon. An award which deter- 
mined a certain amount as the fair market value of the stock owned by the 
employee, and further provided that it was “in full settlement of the claim sub- 
mitted to arbitration,” was confirmed, since it indicated that the value found was 
also found as the amount “to be paid”, since, as the court said: “The mere 
finding of the value could not be a full settlement of the claim. Only payment of 
the value found could be such a settlement.” Steinberg v. Goldstein, N.Y.L.J., 
September 16, 1952, p. 495, Breitel, J. 


Vacating an award was granted by the court on the ground “that the selec- 
tion of the third arbitrator is not evidenced by a writing as required by sect on 
1453 C.P.A.” Hirsch v. Hirsch, N.Y.L.J., September 22, 1952, McNally, J. 


A matter was remitted to the same arbitrator by the court which denied con- 
firmation of an award when it appeared that “the award was made on a com- 
plaint or submission dated a day subsequent to the hearing before the arbitrator.” 
Cohen v. Holdbrooke Modes Corp., N.Y.L.J., September 17, 1952, p. 507, Gava- 
gan, J. 


When attorneys for the parties had extended the time within which the 
award might be made, the fact that it was not made within the time specified 
in the arbitration agreement is no reason for vacating it. Gorewicz v. Polish 
Nat. Alliance, N.Y.L.J., September 22, 1952, p. 556, Keogh, J. 





General Arbitration Statutes in the United States of America 


Federal Arbitration Act 
43 Stat. 883, 9 U.S.C. sec. 1-15 (1925) ; enacted into positive law by Public 
Law 282, 80th Congress, First Session, Chapter 392, of July 30, 1947, 61 
Stat. 670, without changing any of its provisions, and designated officially 
as Title 9, U. S. Code. 
Alabama 
Code of Alabama (1940) 
Title 7: Civil Remedies and Procedure 
Chapter 19: Arbitration and Award 
Sections 829 to 844. 
Arizona 
Arizona Code 1939 
Chapter 27: Special Actions and Proceedings 
Article 3: Arbitration 
Sections 27-301 to 27-311; Section 27-301 amended by Chapter 108 of the 
Laws of 1951. 
Arkansas 
Arkansas Statutes 1947 
Title 34: Particular Actions and Proceedings 
Chapter 5: Arbitration and Award 
Sections 34-501 to 34-510. 
California 
Code of Civil Procedure of the State of California (Deering, 1949 Edition) 
Part III: Special Proceedings of a Civil Nature 
Title 10: Arbitrations 
Sections 1280 to 1293 
(Heading of Title 10 renumbered to read “Title 9: Arbitration,” by Statutes 
1951, Ch. 1708, Sec. 4). 
Colorado 
Rules of Civil Procedure for the Courts of Record in Colorado 
Colorado Reports Volume 107 (1941) 
Chapter XVI: Affidavits, Arbitration, Miscellaneous 
Rule 109: Arbitration. 
Connecticut 
General Statutes of Connecticut, Revision of 1949 
Chapter 398: Arbitration Proceedings 
Sections 8151 to 8167. 
Delaware 
Revised Code of Delaware 1935 
Chapter 138: Arbitration & Award 
Sections 1 to 6. 
District of Columbia 
District of Columbia Code (1940 Edition Annotated) 
Title 28: Commercial Instruments and Transactions 
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Reference on p. 817: “Federal Laws relating primarily to interstate com- 
merce but applicable also to commerce in the District of Columbia: .. . 
United States Arbitration Act of February 12, 1925.” 
Florida 
Florida Statutes 1951 
Title VI: Civil Practice and Procedure 
Chapter 57: Arbitrations 
Sections 57-01 to 57-09. 
Georgia 
Code of Georgia of 1933 
Chapter 7-1: Common Law, Arbitration and Award 
Sections 7-101 to 7-111 
Chapter 7-2: Statutory Arbitration and Award 
Sections 7-201 to 7-224. 
Hawaii 
Revised Laws of Hawaii 1945 
Title 22: General Business Law 
Chapter 165: Arbitration and Awards 
Sections 8701 to 8715. 
Idaho 
Idaho Code (Bobbs-Merrill Company, 1947) 
Title 7: Special Proceedings 
Chapter 9: Arbitrations 
Sections 7-901 to 7-910. 
Illinois 
Illinois Revised Statutes 1951 (State Bar Association Edition) 
Chapter 10: Arbitration and Awards 
Sections 1 to 18. 
Indiana 


Annotated Indiana Statutes 1933 (Burns, 1946, Replacement Volume) 
Title 3: Provisional Remedies and Special Proceedings 
Chapter 2: Arbitration 
Sections 3-201 to 3-226. 
Iowa 
Code of Iowa 1946 
Title XXXII: Particular Actions and Special Proceedings 
Chapter 679: Arbitration 
Sections 679-1 to 679-18. 
Kansas 
General Statutes of Kansas (Annotated) 1949 
Chapter 5: Arbitration and Award 
Sections 5-201 to 5-213. 
Kentucky 
Kentucky Revised Statutes 1948 (4th Biennial Edition) 
Title XXXVII: Special Proceedings 
Chapter 417: Arbitration and Award 


Sections 417.010 to 417.040, the latter section amended on June 19, 1952 
(House Bill No. 377). 
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Louisiana 
Louisiana Revised Statutes of 1950 
Civil Code—Ancillaries 
Title XIX: Of Arbitration 
Sections 4201 to 4217 (“Louisiana Arbitration Law”). 
Maine 
Revised Statutes of the State of Maine (1944) 
Chapter 108: Reference of Disputes by Consent of Parties 
Sections 1 to 5. 
Maryland 
Annotated Code of the Public General Laws of Maryland (1939) 
Article 7: Arbitration and Award 
Sections 2 to 6; Section 1 of Article 7 was repealed by Chap. 19, Laws of 
1945 [Sen. Bill 18]. 
Article 75: Pleadings, Practice and Process at Law 
Sections 50 to 55 (Arbitration and Award). 
Massachusetts 
General Laws of the Commonwealth of Massachusetts (Tercentenary Edi- 
tion), 1932 
Chapter 251: Arbitration 
Sections 1 to 22. 
Michigan 
Compiled Laws of the State of Michigan 1948 
Vol. IV: Judicature Act 
Chapter XLV: Of Arbitrations 
Sections 645.1 to 645.24. 
Minnesota 
Minnesota Statutes (1945) 
Chapter 572: Arbitration and Award 
Sections 572.01 to 572.07. 
Mississippi 
Mississippi Code 1942 Annotated 
Title 3: Debts 
Chapter 1: Arbitration and Award 
Sections 279 to 297. 
Missouri 
Revised Statutes of the State of Missouri 1949 
Title XXVIII: Contracts and Contractual Relations 
Chapter 435: Arbitration 
Sections 435.010 to 435.280. 
Montana 
Revised Codes of Montana 1947 Annotated 
Title 93: Civil Procedure 
Chapter 201: Arbitration—Submission To 
Sections 93-201-1 to 93-201-10. 
Nebraska 
Revised Statutes of Nebraska 1943 
Chapter 25: Court’s District; Civil Procedure 
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Article 21: Actions and Proceedings in Particular Cases, (b) Arbitration 
Sections 25-2103 to 25-2120. 
Nevada 
Nevada Compiled Laws 1929 
Sections 510 to 534 (“Uniform Arbitration Act”). 
New Hampshire 
Revised Laws of the State of New Hampshire (1942) 
Chapter 415: Arbitration of Disputes 
Sections 1 to 10, Section 1 amended by Laws of 1945, Chapter 191. 
New Jersey . 
Revised Statutes of New Jersey (1937)—as revised by Laws 1951, C. 314 
Title 2A: Administration of Civil and Criminal Justice 
Subtitle 6: Specific Civil Actions 
Chapter 24: Arbitration and Award 
Sections 2A: 24-1 to 24-11. 
New Mexico 
New Mexico Revised Statutes 1941 
Chapter 25: Special Actions and Proceedings 
Article 3: Arbitration 
Sections 25-301 to 25-308. 
New York 
Civil Practice Act 
Particular Actions and Proceedings 
Article 84: Arbitration 
Since the enactment of the Arbitration Law by Chapter 925 of the Laws of 
1920, the Statute has been repeatedly amended, most recently by Chapters 
547, 672 and 757 of the Laws of 1952. 
Sections 1448 to 1469. 
North Carolina 
General Statutes of North Carolina (1949) 
Chapter 1: Civil Procedure 
Article 45: Arbitration and Award 
Sections 1-544 to 1-567 (“Uniform Arbitration Act”). 
North Dakota 
North Dakota Revised Code of 1943 
Title 32: Judicial Remedies 
Chapter 29: Arbitration 
Sections 32-2901 to 32-2921. 
Ohio 
Ohio Code Annotated 1940 (Throckmorton) 
Part Third: Remedial 
Title IV: Procedure in Common Pleas Court 
Division IX: Special Proceedings 
Chapter 1: Arbitration 
Sections 12148-1 to 12148-17 (“The Ohio Arbitration Act”). 
Oregon 
Oregon Compiled Laws Annotated (1940) 
Code of Civil Procedure 
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Title 11: Special Proceedings 
Chapter 6: Arbitration and Award 
Sections 11-601 to 11-613. 
Pennsylvania 
Purdon’s Pennsylvania Statutes 1936 Compact Edition 
Title 5: Arbitration 
Chapter 1: Voluntary Submission, ‘Sections 1 to 20 
Chapter 2: Compulsory Submission, Sections 21 to 110 
Chapter 3: General Provisions as to Arbitrators and Referees, Sections 111 
to 160 
Chapter 4: Arbitration Under Contracts Providing Therefor, Sections 161 
to 200. 
Puerto Rico 
Act No. 376, of May 8, 1951 
Sections 1 to 30 
(English translation in Arbitration Journal (N.S.), vol. 6, p. 254 (1951)). 
Rhode Island 
Rhode Island General Laws of 1938 (Annotated) 
Chapter 475: Validity and Enforcement of Arbitration Agreements 
Sections 1 to 17. 
South Carolina 
Code of Laws of South Carolina 1942 
Title 35: Business Transactions and Holidays 
Chapter 145: Creditors and Debtors 
Section 7041: Arbitrations—proceedings—appeals—effect of award—powers 
of arbitrators. 
Tennessee 
Annotated Code of Tennessee (Williams) 1934 
Part III: The Redress of Civil Injuries 
Title II: Special Actions and Proceedings 
Chapter 10: Arbitration, Agreed Cases, and References 
Article I: Arbitration 
Sections 9359 to 9382, Section 9361 amended by Acts 1943, Chapter 86. 
Texas 
Vernon’s Civil Statutes of the State of Texas Annotated (1947) 
Title 10: Arbitration 1: Arbitration in General 
Articles 224 to 238. 
Utah 
The Utah Code Annotated 1943 
Title 104: Code of Civil Procedure 
Chapter 36: Arbitration 
Sections 104-36-1 to 104-36-22. 
Virginia 
Code of Virginia of 1950 
Title 8: Civil Remedies and Procedure; Evidence Generally 
Chapter 22: Arbitration and Award 
Sections 8-503 to 8-507. 
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Washington 
Revised Code of Washington (1951) 
Title 7: Special Proceedings 
Chapter 7.04: Arbitration 
Sections 7.04-010 to 7.04220. 
West Virginia 
West Virginia Code of 1949 
Chapter 55: Actions, Suits, Arbitration; Judicial Sales 
Article 10: Arbitration 
Sections 5499 to 5506. 
Wisconsin 
Wisconsin Statues 1951 
Chapter 298: Arbitration 
Sections 298.01 to 298.18. 
Wyoming 
Wyoming Compiled Statutes 1945 
Chapter 3: Code of Civil Procedure, Special Actions and Proceedings 
Article 56: Arbitration 
Sections 3-5601 to 3-5624 (“The Uniform Arbitration Act”). 












PUBLICATIONS 


A Modern Law of Nations—An Introduction, by Philip C. Jessup. The 
important book explores some basic features of modern international law, espe- 
cially the principle that “international law, like national law, must be made 
directly applicable to the individual,” thus giving new emphasis, on a broader 
line, to the concept of access of the individual to international jurisdiction. 
Arbitration, its use in the past and its possibilities in the future, is considered in 
its various aspects. New York: Macmillan, 1948, 236 pages. $4.00. 


A History of tne League of Nations, by F. P. Walters. By his close connec- 
tion with the League’s Secretariat from 1919 to 1940, the author is well quali- 
fied to trace the origins and history of the institution in a very interesting 
narrative, without neglecting to give exact dates and references for the state- 
ments. Arbitration efforts, especially in the field of security and disarmament, 
are dealt with in various instances. A standard work of unique value. Lon- 
don: Oxford University Press, 1952, 2 volumes, 833 pages. 


International Non-Governmental Organizations, by Lyman Cromwell White. 
This well documented study on the functions, purposes and methods of inter- 
national non-governmental organizations deals also with arbitration by the 
International Chamber of Commerce, the International Federation of Master 
Cotton Spinners and Manufacturers’ Associations, the International Wool 
Textile Arbitration, North Atlantic Passenger Conferences, International Con- 
federation of Authors’ and Composers’ Societies, International Publishers’ 
Congress, and in the various fields of international sport activities. New 
Brunswick, N. J.: Rutgers University Press, 1951, 325 pages, $5.00. 


Les Jurisdictions Internationales De Droit Prive, by Charles Carabiber. 
This important book, prefaced by Professor Georges Scelle of the Paris Uni- 
versity, deals with the various experiences in the practice of the Mixed Arbitral 
Tribunals which were established after the First World War for the settlement 
of war claims. The author, much experienced in international arbitration as 
a member of the Court of Arbitration of the International Chamber of Com- 
merce, deals also with institutional private arbitration in the many trade as- 
sociations and commodity exchanges, referring to an abundance of published 
source material. The practical experience is manifest throughout the book 
which makes most interesting, sometimes fascinating, reading. (Neuchatel, 
Switzerland: Editions de la Baconniere, 347 pages). More recently, the author 
treated a special aspect, Arbitration between Governments and Individuals, in 
a course before the Academy of International Law at The Hague, Netherlands 
(vol. 76, 1950, p. 221). Relying on a rich documentation, primarily of European 
court decisions, the author shows the growing interest in private arbitration 
for the settlement of controversies which arise out of the participation of states 
in international trade, a situation where the old concept of immunity of foreign 
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states from jurisdiction would only interfere with the fair adjustment of com- 
mercial controversies. 


Guide to League of Nations Publications, by Hans Aufricht. The bibli- 
ographical survey of the work of the League from 1920 to 1947, an indispensable 
tool for any further research, refers to the efforts to promote arbitration, not 
only by the Committee on Arbitration and Security in 1928, but also to the 
Geneva Conventions of 1923 and 1927 on the enforcement of arbitration agree- 
ments and awards. New York: Columbia University Press, 1951, 682 pages, 
$10.00. 


British Planning and Nationalization, by Ben W. Lewis. The well-docu- 
mented survey of the development of nationalization of important segments of 
the British economy, has an excellent bibliography (pages 286-301) which 
contributes to making the book an invaluable source of information. New 
York, Twentieth Century Fund, 1952, 313 pp., $3.00. 


Industrial Arbitration Act, 1912-1949. Western Australia. The publica- 
tion of the University of Western Australia in Nedlands, W. A., of 189 pages, 
carries many annotations to cases and a note on the court’s attitude to judicial 
precedent in the administration of the Act. 


Russell on the Law of Arbitration. 15th Edition by T. A. Blanco White. 
The new edition of this standard English work on civil and commercial arbitra- 
tion was necessitated not only by the replacement of the Arbitration Acts 
through the consolidating Arbitration Act, 1950; but a fundamental revision of 
the previous editions became necessary simply to organize the many additions 
and duplications. The elimination of quite a number of sections and the re- 
writing of various parts of the text, adapting it to the most recent developments 
of court interpretation of the statutes, make this a new book, and guarantees 
again its standing as the leading English work on arbitration. The Arbitration 
Act, 1950, has been reproduced, with a number of annotations and references, 
and a comparative table of section numbers. This edition of Russell is indis- 
pensable for everyone concerned with British arbitration law and practice. 
London: Stevens and Sons, 1952, 412 pages, $13.30. 


Conciliation in Action. Principles and Techniques, by Edward Peters. This 
book by a conciliator of the California State Conciliation Service, with foreword 
by Glenn A. Bowers, Supervisor of the same agency, is an unusually interesting 
description of the conciliatory process in the adjustment and settlement of labor- 
management disputes. The rest part, “The Dynamics of Industrial Strife,” 
deals among other aspects with power and loyalty conflicts, horse-trading and 
the maneuvering for public opinion, while the second part, “The Conciliation 
Techniques,” concerns the many technical and procedural problems with which 
the conciliator is faced. In a concluding chapter the personal qualities and 
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ethics of the conciliator are considered. The book is a much-needed and most 
valuable contribution in the field of industrial relations and the settlement of 
labor controversies. New London, Connecticut: National Foremen’s Institute, 
266 pages, $4.50. 
















Arbitration provisions in California Union Agreements. The recently 
published study of the Department of Industrial Relations, Division of Labor 
Statistics and Research (San Francisco) contains in its 15 pages most inter- 
esting information about the prevalence of arbitration provisions, the jurisdiction 
of the arbitrator and the types of arbitration machinery. Adjustment boards 
preceding arbitration and the costs of arbitration also have been considered. In 
addition, statistical material makes this study a valuable contribution to the 
ever-growing literature on labor arbitration. 





Judicial Council of the State of New York. The Eighteenth Annual Report, 
Legislative Document (1952) No. 26, contains on page 57 the Council’s recom- 
mendation for the amendment of Section 1454 of the Civil Practice Act, permit- 
ting an effective waiver of the right to counsel in an arbitration only upon ex- 
press agreement. The recommendation has meanwhile become law, Chapter 547 
of April 8, 1952 (see this Journal, 1952, p. 87). 































Major Problems of United States Foreign Policy, 1952-1953. In 1946 the 
Brookings Institution inaugurated a program of research and education in the 
field of international relations. Its objective was not only to aid in the devel- 
opment of an informed and responsible American public opinion on foreign pol- 
icy, but also “to contribute toward a more realistic training of the increasing 
number of American specialists in international relations that are required 
today in the Government, in business, and in other agencies operating abroad.” 
As a result of these studies, the new volume, the sixth in a series of annual 
analytical surveys, contains material on the developments since July 1951 and a 
survey ot present problems in the political, economic and military security fields. 
It further deals with area problems in various parts of the world and the role 
which raw materials play in the national policy. Selected references, a bibliog- 
raphy and a detailed index make this book indispensable source material for 
further investigations of vital problems of American foreign policy. Washing- 
ton, D. C.: Brookings Institution, 1952, 412 pages, $2.00. 


How Arbitration Works, by Frank Elkouri. This most interesting study, 
a product of the research program of the University of Michigan Law School, 
with a foreword by Professor Russell A. Smith, is primarily based on an ex- 
amination of reported arbitration cases covering many procedural and substan- 
tive aspects of the arbitration process. There is hardly any question in the field 
of labor arbitration waich is not considered, even briefly, in this book, which 
fact, and the further advantage of a great amount of references and indications 
of source material, make it undoubtedly an important contribution to the grow- 
ing literature on the practice of labor arbitration. Washington, D. C.: Bureau 
of National Affairs, 1952, 271 pages, $5.50. 
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Yearbook of International Organizations, 1951-1952. This authoritative 
guide, not only to the various Specialized Agencies of the United Nations, but 
also to the numerous international bodies on both the governmental and inter- 
governmental levels, offers detailed information on the history, activities, offi- 
cers and membership of these organizations. The information is up-to-date, and 
of value for anyone interested in international affairs. New York: Hafner Pub- 
lishing Co., 1952, 1229 pages, $7.00. 


Plagiarism and Originality, by Alexander Lindey. This story of most inter- 
esting cases involving similarity and literary rights in miscellaneous fields of- 
fers, besides fascinating reading, a gold-mine of references and legal notes. Nor 
is arbitration neglected when the author deals with the various aspects of the 
settlement of plagiarism disputes. New York: Harper & Bros., 1952, 366 pages, 
$5.00. 


A Statement of the Laws of Argentina in Matters Affecting Business ap- 
peared in its second (revised and enlarged) edition, by Dr. Raul Salaberren, 
Dr. Rodolfo G. Martelli and Dr. Julio Fernandez Moujanh, lawyers of Buenos 
Aires, a publication of the Division of Legal Affairs, Department of Interna- 
tional Law and Organization, Pan American Union (Washington, D. C., 1951, 
197 pages, $5.00). Other volumes, on the laws of Guatemala, by Julio Gomez 
Robles (1951, 121 pages, $3.00), and on the Laws of Panama, by Erasmo De La 
Guardia, President of the Supreme Court of Justice of Panama, Galileo Solis, 
Minister of Finance, and the lawyer Jose Antonio Molino (1951, 81 pages, 
$3.00), appeared in the Series originally initiated by the Inter-American Devel- 
opment Commission. Volumes were published on the Laws of Bolivia (1947), 
Haiti (1947), Honduras (1947), Mexico (1948), Nicaragua (1948) and Venezu- 
ela (1949). Each volume contains a most valuable summary of the principal 
provisions which affect business activities in the respective countries. Not only 
is the statutory law dealt with, but also the sometimes more important admin- 
istrative regulations. Among the many subjects treated in the volumes are 
nationality and immigration, employment of foreigners, formation and operation 
of commercial companies, water and mining legislation, monopolies and conces- 
sions, social and tax legislation, banking and foreign exchange control, insurance, 
and the protection of industrial property rights. 


Meeting of Minds. A Way to Peace through Mediation, by Elmore Jackson. 
The author, Representative at the United Nations of the American Friends 
Service Committee, offers in this fascinating book more than a description of 
how minds are meeting in labor and international mediation. He has sought 
the advice and consideration of many men outstanding in the various fields where 
disputes have to be handled and adjusted. The examination is not confined to 
the problems of how an arbitration may be secured and which techniques are 
useful in facilitating an agreement, but also deals with the important issue of 
Personal qualifications of mediators, and how parties in conflict are eventually 
brought to voluntary agreement after they have appraised the available and 
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practicable alternatives. Emphasis is laid on the fact that mediation must re- 
main an art and not seek to become a science. Included also are special con- 
tributions by Carl Christian Schmidt on Mediation in Sweden, by Sir Frederick 
Leggett on the Settlement of Labor Disputes in Great Britain, and by Lois J. 
Stone on The Handling of Industrial Disputes in the Soviet Union. The fruits 
of repeated discussions with experts in mediation practice are manifest through- 
out the book, which constitutes a real and valuable contribution to the impor- 
tant field of dispute settlement. New York: McGraw-Hill, 1952, 192 pages, 
$3.50. 


The International Court of Justice, by Oliver J. Lissitzyn. The Court’s role 
in the maintenance of international peace and security is ably presented in 
this annotated study, with a foreword by H. Lauterpacht. New York: Carnegie 
Endowment, 1951, 118 pages, $1.75. 








